IN THE UNITED STATES DISTRICT COURT EN"%‘"E&&E
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA o

AUG 1 2 2004
GLORIA L. NOWLIN, | DISTRICT COURT
| CLARKSBURG, Wy 26301

Plaintiff,

v. /7 CIVIL ACTION NO. 1:02CV51
(Judge Keeley)

EASTERN ASSOCIATED COAL CORP.,

Defendant.

MEMORANDUM OPINION AND ORDER

This matter comes before the Court on (1) the motion of the
defendant, Eastern Associated Coal Corporation ("Eastern"), to deny
relief sought in assessment of a 20% penalty {(Docket No. 25) and
{2) the motion of plaintiff Gloria D. Nowlin ("Nowlin") for summary
judgment ({(Docket No. 29). These mot ns are effectively cross-
motions for summary judgment on the final remaining issue in this
case, whether Eastern is obligated to pay Nowlin a twenty percent
penalty on any or all of the benefits that Nowlin received from the
Black Lung Disability Trust Fund {(the "Trust Fund”) . On November 5,
2003, the Director of the Office of Workers' Compensation for the
United States Department of Labor (the "Director") filed an amicus
curiae brief. The motions are fully briefed and ripe for review.

For the reasons that follow, the Court GRANTS-IN-PART and DENIES-

IN-PART both motions.
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I. Case History

On January 6, 1976, Malcolm Nowlin, a retired coal miner
formerly employed by Eastern, filed a claim for benefits under the
Black Lung Benefits Act (the “BLBA”), 30 U.S5.C. §§ 901-945, Mr.
Nowlin was initially awarded benefits on May 1, 1980. Eastern
appealed the award but, before the case was heard, Mr. Nowlin died
on March 17, 1981. Following his death, on april 10, 1981, his
widow, Gloria Nowlin (“Nowlin”}, filed an application for black
lung survivor’s benefits. For the next twenty years, Nowlin’s
claim proceeded through a protracted series of appeals to the
United States Department of Labor Benefits Review Bcard {(“BRB”),
and remands to Department of Labor administrative law judges
(“ALJs”). In his amicus brief, the Director summarized the

procedural history of the administrative claim with relevant dates,

as follows:

May 4,1981 District director awards benefits commencing
January 1, 1976

February 14, ALJ awards benefits commencing October 1,

1986 1975

June 26, 1990 | BRB vacates and remands

August 28, ALJ reinstates award of benefits

1991

August 17, BRB vacates and remands

1993
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June 14, 1994 | ALJ reinstates award of benefits

August 31, BRB vacates and remands

1995

June 10, 1996 | ALJ reinstates award of benefits
August 14, BRB vacates and remands

1997

January 16, BRB denied Director’s motion for
1998 reconsideration and clarification

May 14, 1999 ALJ reinstates award of benefits

June 22, 2000 | BRB affirms award

On May 14, 1999, on a fourth remand, the ALJ awarded Nowlin
benefits retroacfive to May 1, 1976. Eastern appealed that
decision to the BRB. This time, however, the BRB affirmed the
ALJ's award of benefits.' Neither party filed an appeal or
requested reconsideration.

Nowlin was first awarded benefits by the district director in
198i. That award included monies due from the time of Mr. Nowlin’s
January 1976 filing for benefits. Nevertheless, except for a brief
period between October 1, 1991 through July 7, 1993, Eastern
declined to pay benefits while it pursued 1its appeals. Therefore,
the Black Lung Benefits Trust Fund {(the “Trust Fund”) began paying

benefits to Nowlin. She received a total of $127,322.40 in benefits

! In that decision, issuec on June 20, 200z, the BRE also modified the

commencement date to Januvary 1, 1976.
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that “were not paid directly by Eastern.” (Stip. of Fact 1 4.)
Following a final decision on the underlying BLBA claim, in
December, 2000, Eastern reimbursed $126,904.20 to the Trust Fund,
(Stip. of Fact 1 1), and began paying benefits directly to Nowlin.

On April 1, 2002, Nowlin filed the instant action seeking to
recover an additiocnal twenty percent (20%) of the amount of
benefits Eastern refused to pay her during the pendency of her
claim. The 20% penalty assessment arises automatically under 33
U.S.C. § 914(f) when an employer is untimely in its payment of
benefits awarded by an ALJ. 33 U.S.C. § 914(f). Section 914(%),
however, does not provide a means to enforce the penalty award and,
consequently, Nowlin brings this action under 33 U.S.C. § 921(d).~
As reflected in the motions before the Court, the penalty provision
is implemented through 20 C.F.R. § 725.607.

II. Standard of Law

A moving party 1s entitled to summary judgment Y“if the
pleadings, depositions, answers to interrogatories, and admissions

on file, together with the affidavits, 1if any, show that there 1is

2 gee the Court's previous ruling on this issue in Nowlin V.
Fastern Associated Coal Corp., 266 F. Supp. 2d 502 (N.D. W. Va.
2003) .
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N0 genuine issue as to any material fact and that the moving party
is entitled to judgment as a matter of law.” Fed. R. Ciwv. P.
56(c). A genuine issue of material fact exists “if the evidence is
such that a reasonable jury could return a verdict £for the

nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

255 (1986}.

In considering a motion for summary Jjudgment, the court is
required to view the facts and draw reasonable inferences in a
light most favorable to the nonmoving party. Id. at 255. The
moving party has the burden of initially showing the absence of a

genuine issue concerning any material fact. Adickes v. S.H. Kress

& Co., 398 U.S. 144, 159 (1970). Once the moving party has met its
initial burden, the burden shifts to the nonmoving party to
westablish the existence of an element essential to that party’s
case, and on which that party will bear the burden of procf at

trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 {198¢6) . To

discharge this burden, the nonmoving party cannot rely on 1its
pleadings but instead must have evidence showing that there is a

genuine issue for trial. Id. at 324.

wn
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III. The Penalty Requlation

“The BLBA established a comprehensive scheme designed to
compensate miners for medical problems and disabilities related to

pneumoconiosis.” Kinder v. Coleman & Yates Coal Co., 974 F. Supp.

868, 870 (W.D. Va. 1997) (citing 30 U.S.C. §§ 901-945). It
incorporates significant portions of the Longshore and Harbor
Workers’ Compensation Act (“LHWCA”), including the provision
assessing a twenty percent penalty for failure to timely pay

compensation, 33 U.s.C. § 914(f). See 30 U.S.C. § 932(a)

(incorporating provisions of the LHWCA); see also Donovan v. McKee,

669 F. Supp. 138, 140 (S.D. W. Va. 1987) (observing that the
penalty provision of the LHWCA had been incorporated into the
BLBA} .

The BLBA further confers on the Secretary of Labor (the
“Secretary”) the authority and discretion to vary the provisions of

the LHWCA to accommodate the needs of the black lung compensation

program. ce 30 U.S.C. § 932(a); Director, OWCP v. Nat'l Mines
Corp., 554 F.2d 1267, 1274 (4th Cir. 1977). Using this authority,

the Secretary has promulgated 20 C.F.R. § 725.607 to implement 33
U.S.C. § 914(f). Secticn 725.607(a) establishes a mandatory twenty

percent penalty tc be assessed on operators who do not timely
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comply with an effective order to pay benefits. It provides in

pertinent part:

(a) If any benefits payable under the terms of . . . a
decision and order filed and served by an administrative
law judge . . . are not paid by an operator or other

employer ordered to make such payments within 10 days
after such payments become due, there shall be added to
such unpaid benefits an amount equal to 20 percent
thereof . . . unless review of the order making such
award is sought as provided in section 21 of the LHWCA
and an order staying payments has been 1issued.
20 C.F.R. § 725.0607{(aj. The regulation further states that a
claimant eligible to receive a penalty payment under (a) will
receive it even 1f benefit payments were timely made by the Trust
Fund. 20 C.F.R. § 725.607(b).* Finally, it provides that "“[t]he
fund shall not be liable for payments in addition to compensation

under any circumstances.” 20 C.F.R. § 725.607(c).

IV. Ouestions Presented

This case raises the following guestions:

3 50 C.F.R. § 607(b) provicdes in full: “"IZ, on account of an operator's or other
employer's failure to pay benefits as provided in paragraph (a} of this section,
benefit payments are made by the fund, the eligibie claimant shall nevertheless
be entitled to receive such additiocnal compensartion to which he or she may be
eligible under paragraph [a. of this section, with respect to zll amcunts paid
by the fund on behalf of such operatcr or other employer.”

2
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1. Is the Director’s interpretation of the BLBA and 1its
implementing regulations entitled to the Court’s deference in this
case?

2. Were benefits timely paid pursuant to 20 C.F.R. § 725.60772

3. Which benefits paid by the Trust Fund are “unpaid benefits”
under 20 C.F.R. § 725.6077

4. Does 20 C.F.R. § 725.607 creates an obligation for an
employer to pay a twenty percent penalty notwithstanding that the
claimant received benefits from the Trust Fund in a timely manner?
and

5. Is 20 C.F.R. § 725.607 valid as “reasonably related” to the
Black Lung Benefit’s Act’s purpose?

V. Analysis

The Court will address the guestions seriatim.

A. Deference to the Director’s Interpretation

The Court must first determine whether it must defer to the
Department of Labor’s construction of the regulations at issue.
Ordinarily, a court should defer to an agency’s reasonable

interpretation of a statute it administers. See Betty B Coal Co.

v. Director, OWCP, 194 F.3d 491, 498 (4th Cir. 1899}. This rule

recognizes that, because resolution of statutory ambiguities often
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turns on policy determinations, “[flederal judges — who have no

constituency — have a duty to respect legitimate policy choices

r

made by those who do." Pauley v. BethFnergy Mines, Inc., 501 U.S.

680, 696 (1991) (quoting Chevron U.S.A. Inc. v. Natural Res. Def.

Council, Inc., 467 U.S. 837, 866 (1984)).

Despite this general rule, Eastern asserts that judicial
deference is not required in this case because such deference is
unnecessary where the Director has taken inconsistent positions
without explanation.® Id. at 698. Although this is a recognized
exception to the general rule of deference, it applies only where
the agency urges an interpretation that is at odds with its own
historical position. See id. Eastern has not identified how the

interpretation advocated by the Director in this litigation is at

‘ITnterestingly, none of the three cases cited by Eastern as support for
this exception actually applies 1it. In Pauley, the Supreme Court held that
the exception did not apply because the Director’s position had not changed.
See 501 U.S. at 696 (conclucding that deference was required because the agency

had held “unswervingly” to its position) In tre other two cases cited, the
Fourth Circuit did not reach the issue of whether deference was required.
See Island Creek Coal Co. w. Comptor, 211 F.3d 203, 211 n.1C {4th Cir. 2000}

{explicitly stating that, because it reached & decision on other grounds, it
need not consider the argument that the agency's position was inconsistent
with the one it took in a prior case); Malcomb w. Isiand Creek Coal Co., 15
F.3d 364, 367 n.2 (4th Cir. 19%4} (cbserving that it need noct reach the issue
of whether deference to the agency’s peosition was reguired because its holding
was consistent with the Director’s poesition].

9
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,odds with any past position.® Accordingly, the general rule of
deference applies.

B. Were benefits timely paid?

Under § 725.607, = twenty percent penalty is assessed only if
an operator or other employer ordered to make payments fails to
make them “within 10 days after such payments become due ”
20 C.F.R. § 607(a).? The parties dispute when the payments “became

due,” and, conseguently, whether they were paid within ten days of

becoming due.

Nowlin maintains that payments “became due” on July 1, 1999.
The relevant regulation provides that the penalty is assessed for
the late payment of “benefits payable under the terms of . . . a
decision and order filed and served by an administrative law judge
.” Id. Nowlin claims that this condition was satisfied when
the ALJ's decision was filed with the district director. According

to Nowlin, the only remaining prerequisites required for the

SRather than arguing that the Director has taken inconsistent positions, Eastern
focuses on how it perceives the Director’s position tc be at odds with the {ext
and policy of the BLBA and its implementing requlations. Thus, Eastegn’s
criticism is not that the BAgency 1is capricicus, but simply that” the
interpretation that 1t suggests is unreasonable.

$ 30 C.F.R. § 607(a} alsc allows an operator tc avoid the penalty by seeking
review of the crder as prcvided in § 21 of the LHWCA and obtaining an order
staying payments. That exception is not an issue in the case at bar.

10
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benefits to become due was for the district director to compute
monthly payments ané for thirty days then to elapse. In support of
this contention, Nowlin cites 20 C.F.R. § 725.502(b) (2), which
states unconditionally that “[blenefits and interest payable for
such periods shall be due on the thirtieth day following issuance

of the district director's computation.” 20 C.F.R. § 725.502(b) (2}.

In the case at bar, the district director computed payments on
June 1, 1899. Thus, under Nowlin’s theory, Eastern's payments
became due on July 1, 1999, and a penalty arose when they did not

commence within ten days thereafter.

Significantly, Nowlin maintains that the single late payment
entitles her to receive a twenty percent penalty on all benefits
paid to her by the Trust Fund. As a result, she fails to address

whether “payments pbecame due” pursuant to any previous ALJ awards.

Eastern also focuses, at least initially, only on the period
following the final award. Although it does not dispute that the
award eventually became effective, Eastern maintains that it did
not become subject to any penalty because that decision, like the
previous ones, was subject to review by the BRB. Rccording to

Eastern, benefits did not become due unti. (a} the BRB affirmed the

11
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.award on June 22, 2000, and {b) the sixty days that Eastern had to

appeal the adverse decision elapsed.

Eastern next argues that, even after the decision became
final, payments did not become due until they were calculated and
the statutory period had elapsed. It maintains that its obligation
to pay Nowlin was not clarified until it received a letter dated
November 14, 2000 from the West Virginia OWCP informing it of the
amount of monthly benefits due to Nowlin and in repayment to the
Trust Fund. 1In éupport of its position, Eastern quotes from the
general order issued by the ALJ, which expressly delegated the

computation of benefits to the Director.

Eastern then suggests two possible dates when benefits became
due, either of which would exempt it from paying a penalty. It
first cites 20 C.F.R. § 725.502(b) (1), which states in pertinent
part: “While an effective order reguiring the payment of benefits
remains in effect, monthly benefits . . . shall be due on the
fifteenth day of the month following the month for which the
benefits are payable.” According to FEastern, at the earliest,
benefits became payable on November 14, 2000, making them due no

earlier than December 15, 2000. It further argues that benefits

12
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more likely became payable thirty days after the letter, on

January 15, 2001.°

As Eastern suggests, 1f the Court were to accept either of
these dates, no penalty should be assessed because, under §
725.607 (a), a twenty percent penalty is not added until an employer
fails to make payments within 10 days after such payments become
due. The Trust Fund cashed Eastern’s check on December 20, 2000,
a date before January 15, 2001, and less than ten days after
December 15, 2000. Therefore, if Eastern is correct as to when
payments became due, its payments to Nowlin did commence within ten

days of becoming due.

The Director, however, concurs with Nowlin that awards become
effective upon their filing with the district director. In his
brief, he observes that Eastern has made a critical mistake in it
analysis when it suggests that an award must be “final” to be
“affective.” Eastern consistently averted finality when it timely
(and successfully) appealed the ALJ’s awards. Its contention that

finality is required for an award to be effective, however, fails

" ns noted elsewhere in this opinion, the additiocnal thirty days is derived

from application of 20 C.F.R. § 725.50Z ibi {2y, which provides that
“[blenefits and interest payable for such periods shall be due on the
thirtieth day following issuance of the district director's ccmputation.”

13



NOWLIN V. EASTERN 1:02CVv51

MEMORANDUM OPINION AND ORDER

to recogniie that there are regulationé specifically providing for
when an award becomes effective, and that those regulations do not
require finality.®

20 C.F.R. § 725.479{a), the provision governing the
effectiveness and finality of ALJ decisions provides: %(a) A

decision and order shall beccome effective when filed in the coffice

of the district director . . . , and unless proceedings for

suspension or setting aside of such order are instituted within 30

days of such filing, the order shall become final at the expiration
of the 30th day after such filing . . . 7” (emphasis added). The
Director argues that a plain reading of this language, and similar
language in other relevant regulations, establishes that an ALJ's
decision shall become effective at the time it 1is filed and
aut&matically becomes final unless timely appealed. According to
the Director, the concepts of effectiveness and finality are
distinct; although an appeal delays an order’s finality, 1t does

not prevent the order from becoming effective.

The Director’s interpretation is reasonable, and the Court

adopts it. Eastern’s alternative arguments are based on the faulty

8 r W ; P in 2 i
Eastern argues that the term “eifective award is undefined and must,

therefore, refer to z final award.

14
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assumption that penalties can only be assessed after an award
becomes final. Séction 725.607(a), however, contains no such
requirement, but mandates only that the benefits be payable under
“a decision and order filed and served by an administrative law
judge.” 20 C.F.R. § 725.607({a). Because the ALJ's most recent
decision became effective in June 1999 and payment became due in
July 1999, but was not paid until December 2000, it was not paid
“within 10 days after such payments bec[a]me due,” and “there shall
be added to such unpaid benefits an amount equal to 20 percent

thereof.”

C. Calculation of “Unpaid Benefits’

Having concluded that Nowlin is entitled to receive a twenty
percent penalty, the Court next must determine the amount of
“unpaid benefits” on which the penalty should be assessed.’ Nowlin
maintains that all of the benefits paid by the Trust Fund on
Eastern’s behalf became “unpaid benefits” subject to a twenty
percent penalty when Eastern did not timely pay benefits after the
final ALJ decision. Eastern’s primary position on this issue is at

the other extreme. It maintains that it timely paid benefits and

? The statute requires @ pernzlty equal toc twerty percent of “unpaid benefits.”

C.F.R. § 607{a}.

15
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.suggests that there are no “unpaid benefits” on which to assess a

penalty.

In .his amicus brief, the Director has advocated an
intermediate position — that a penalty should be imposed, but not
on all of the benefits paid by the Trust Fund. This argument has
prompted Eastern to assert a fall-back pesition — that a penalty
should be assessed only for benefits paid by the Trust Fund after

the 1999 decision became effective.

Consistent with his argument with respect to the 1999 award,
the Director maintains that the penalty applies whenever Eastern
failed to timely make payments pursuant to an “effective award.”
To determine the magnitude of the “unpaid benefits,” therefore, he
suggests that the Court consider not all benefits paid by the Trust
Fund, but only those paid under an “effective award.” The ALJ
decisions favorable to Nowlin became effective when they were filed
with the district director, but ceased to be effective (except the
final one)} when they were reversed. Thus, there were significant
periods of time when nc effective award was in place — before the
first ALJ award became effective and during those periods between

BRB reversals and subsequent ALJ decisions in Nowlin’s favor.

16
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Fastern maintains that, even if the Court accepts the argument
that an ALJ order is effective upon filing with the district
director, it should only be required to pay a penalty for benefits
paid on its behalf pursuant to the 1999 award, the only one that
became effective and remained effective. It argues that not only
did reversals by the BRB render the previous ALJ decisions no
longer effective, but, because the decisions did not survive
review, they became “a nullity.” As support, Fastern quotes the
following statement from the Court’s earlier decision in this case:
“An effective award becomes final thirty days after it is filed in
the District Director's office, or after an aggrieved party has

exhausted its appeals.” Nowlin wv. BEastern Associated Coal Corp.,

266 F. Supp. 2d 502, 505 (N.D. W. Va. 2003) {(citing 33 U.S8.C. §
921(a)). Reliance on this guotation, however, misses the mark for
it addresses only when an order is final, and in no way undermines

the director’s asserticr as to when an award 1s effective.

Fastern further urges the Court to reject the Director’s
position that a penalty should be assessed on benefits paid
pursuant to awards that were later reversed. It maintains that
this construction is “unworkable and illogical” because an operator

would be responsible for paying a penalty on penefits that were

17
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Merrantly éwarded.” Its concern 1s misplaced, however, because
there is a key safequard in the regulatory framework for the
operator — there 1s no pbasis to hold the operator liable for
penalties for unpaid benefits unless the benefits, as here, are
ultimately awarded. If an operator elects not to pay benefits
during an appeal, and succeeds on appeal and on remand, there would
be no basis for assessing a penalty for the benefits initially
awarded by the ALJ. Thus, the Court finds that the interpretation
advocated by the Director does not produce an unjust or absurd
result and concludes that the unpaid benefits with respect to which
Nowlin is entitled to receive a twenty percent penalty consist of
all benefits paid by the Trust Fund on Eastern’s behalf while an

effective order was in place.

In light of the fact that the parties have stipulated to the
amount of benefits the Trust Fund paid Nowlin, $127,332.40, the
Director can calculate the benefits by subtracting the amount paid
by the Trust Fund that was not pursuant to an effective award from
the total paid to determine how much was not paid by Eastern
pursuant to an effective award. This amocunt is then multiplied by

0.20 to determine the twenty percent penalty:

18
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$127,332.40 | Total paid by Trust Fund to Nowlin

(-)$47,866.20 | Bmount paid by Trust Fund to Nowlin
before any effective award

(-)$24,858.40 | Amount paid by Trust Fund to Nowlin
between BRB decisions vacating ALJ
awards and subsequent ALJ awards on
remand {(when there was no effective
award in place)

$54,607.80 | Amount paid by Trust Fund to Nowlin
pursuant to an effective award (amount
subject to penalty).

(*y0.20 | Penalty rate

$10,921.56 | Penalty due

D. Impact of Payment By the Trust Fund

Although it failed to timely pay Nowlin benefits, Eastern
argues that she cannot recover a penalty because she received
benefits from the Trust Fund throughout the pendency of the appeal.
There is no dispute that Nowlin began receiving benefits from the
Trust Fund at the time they were first awarded. According to the
plain language of the regulation, however, the issue of whether a
penalty should be imposed when the claimant was compensated by the
Trust Fund, but not by the operator, was considered and was

explicitly resolved in favor of applying the penalty.

19
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' The twenty percent penalty applies “[1]f any benefits payable

are not paid by an operator or other emplover ordered to make

such payments.” 20 C.F.R. § 725.607(a) {emphasis added). The
language is clear: To avoid the penalty, the penefits must be paid
“by an operator or other employer.” The plain meaning 1is further
reinforced by § 725.607 (b}, which states that if “benefit payments
are made by the fund, the eligible claimant shall nevertheless be
entitled to receive additional compensation . . . under paragraph
(a).” This unambiguous language disposes of any assertion that the
twenty percent penalty was not intended to apply whenever the Trust
Fund makes payments on an operator’s behalf.

E. Validity of 20 C.F.R. § 725.607.

Perhaps recognizing the weakness cf 1ts arguments that no
penélty is required under the regulations, Eastern also claims that
20 C.F.R. § 725.607 is invalid because 1t is unwise, unfalir and
ill-considered. The Court’s power to find regulations invalid,
however, 1s guite limited.

The law imposes a neavy burden on employers challenging the
validity of a regulation promulgated under a statute such as the
Black Lung Benefits Act that provides & broad grant of rulemaking

authority. Harman Min. Co. v. Director, OWCP, 826 F.2d 1388, 1390

20
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(4th Cir. 1887). “Such regulations are presumptively valid and
will be sustained ‘so long as [they are] 'reasonably related to the

purposes of the enabling legislation.’” Id. (quoting Mournindg v.

Family Publication Serwvices, Inc., 411 U.S. 356, 369 (1973)).**

Looking first to the enabling legislation, the statutory basis
for the twenty percent penalty is found in the LHWCA, 33 U.S.C. §
914 (f), which has been incorporated by statute into the BLBA. See

30 U.S.C. § 932(a); Donovan v. McKee, 669 F. Supp. 138, 140 (S.D.

W. Va. 1987) (observing that the penalty provision of the LHWCA had
been incorporated intc the BLBA). The BLBA further confers on the
Secretary the authority and discretiocn to vary provisions of the

LHWCA. ee 30 U.S.C. 932{a); Director, OWCP v. Nat’l Mines Corp.,

554 F.2d 1267, 1274 (4th Cir. 1977).
The penalty provision of the LHWCA states as follows:

(f) Additional compensation for overdue installment
payments payable under terms of award

1f any compensation, payable under the terms of an award,
is not paid within ten days after it becomes due, there
shall be added to such unpaid compensation an amount
egqual to 20 per centum thereof, which shall be paid at
the same time as, but in addition to, such compensation,
unless review of the compensation order making such award
is had as provided in section 921 of this title and an
order staying payment has been issued by the Board or
court.

33 U.S.C. § 9214.

21
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~ The purpose of the BLBA 1is to make coal mine operators
primarily liable for benefits due their former employees who are

disabled due to pneumoconiosis (i,e., “black lung”). Although the

Trust Fund exists as a safety net to pay benefits when a coal mine
operator defaults or cannot be held 1liable, Congress intended
operators, not the Trust Fund, to "bear the liability . . . to the

maximum extent feasible." 0l1d Ben Coal Co. v. Luker, 826 F.2d &88,

693 {7th Cir. 1987) {(guoting S. Rep. 95-209, 95th Cong., 1st Sess.

9 (1977), reprinted in Committee on Education and Labor, House of

Repregentatives, 96th Cong., Black Lung Benefits Reform Act and

Black Lung Benefits Revenue Act of 13977 at 612 {Comm. Print}

(1979} .

This statutory language and purpose 1s relevant to a
determination of whether the Secretary acted within his discretion
by implementing § 914 (f) through § 725.607. The regulation varies
from the statutory language in three material respects, all of
which address the same issue: To avoid the penalty, the operator
must directly pay the claimant in a timely manner. Specifically,
the regulation first modifies § 914(f)'s phrase "not paid” to "not
paid by an operator or other employer . . . " 20 C.F.R. §
725.607 (a). Second, it adds language providing that a claimant is
entitled to additional compensation even if the Trust Fund pays

benefits on behalf of a defaulting operator. 20 C.F.R.
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§ 725.607(b). Finally, it clarifies that the Trust Fund may never
be held liable for the penalty. 20 C.F.R. § 725.607(c).

At the time this regulation was promulgated, the Secretary
stated that it "is intended to encourage the prompt payment of
benefits by operators whether or not additional proceedings are
pursued." 43 Fed. Reg. 26815 (Aug. 18, 1978). In his brief, the
Director further has explained that the penalty assists claimants
who have meritorious claims by exacting a cost on operators who
engage in protracted litigation. It also argues that the provision
protects the Fund from becoming an "operator-surrogate.™ The
Director maintains that these regulatory goals are reasocnably
related to the statutory goal of imposing primary liability on coal
mine operators.

Eastern maintains that the regulation is not authorized by
§ 914(f) because the penalty was directed toward Tunpaid
compensation." According to Eastern, in the context of the LHWCA,
claimants possibly could go unpaid because there is no trust fund.
However, because the Trust Fund intervenes and pays BLBA claims not
being paid by the operator, there is no chance claimants would go
unpaid. Conseguently, they are not entitled to receive additional
compensation due to a delay.

Although Eastern makes some pertinent distinctions between the
policy goals served by the penalty under the LHCWA as compared with

the BLBA, these arguments more properly ought to be directed to

2
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Congress or to a regulatory authority. There are only two rational
ways to apply the penalty provisions of the LHCWA to the BLBA.
Either "compensation'" could be considered "unpaid" because it was
not paid by the operator, or it could be considered paid because
the claimant receives substitute compensation from the Trust Fund.
Through § 725.607, the Secretary has clearly adopted the former
construction.

Eastern suggests that the Trust Fund 1is sufficient to
compensate c¢laimants. Repeated appeals over nineteen years,
however, illustrate why imposition of a penalty has a residual
compensatory function despite the existence of the Trust Fund, for
it can compel operators to curb their appeals and give meritorious
claims finality. Moreover, even when claims lack merit, and the
interim benefits must be repaid, the public is served by placing
the risk of non-collection of overpayments on the coal mine
opefator rather than on the Trust Fund.

Thus, because it furthers the compensation goal of the
original statutory provision and the BLBA's goal of imposing
primary liability on operators when possible, § 725.607 is a valid,
reasonable exercise of the Secretary's discretionary rulemaking

authority.
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VI. Conclusion

Based on the foregoing, the Court GRANTS-IN-PART and DENIES-
IN-PART the cross-motions for summary judgment and ORDERS AS
FOLLOWS:

1) Eastern must pay Nowlin a penalty under 20 C.F.R. § 607 in

the amount of $10,921.56 within thirty days following the

entry of this Memorandum Opinion ;

2) This case is DISMISSED WITH PREJUDICE and stricken from the
docket of the Court.

The Clerk is directed to transmit copies of this Orxder to

counsel of record by United States mail.

DATED: August /2 , 2004,

thWA -?5/-—&&&”,,

TRENE M. KEELEY
UNITED STATES DISTRICT JUDGE




