IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF WEST VI RG NI A

SYLVI A D. MEDLEY,
Pl aintiff,

V. /1 ClVIL ACTION NO. 1:00Cv117
(Judge Keel ey)

KATHLEEN M HAVK- SAWYER, i ndividually andin
her official capacity as Director, United
St at es Depart ment of Justice, Federal Bureau of
Pri sons, MARGARET C. HAMBRI CK, i ndividual ly and
inher official capacity as Regi onal Director,
M d- Atl anti c Regi on, United States Depart nent
of Justice, Federal Bureau of Prisons, BRYANA
BLEDSOE, individually and in his official
capacity as Warden, FCl-Mrgantown, United
St at es Departnent of Prisons, STEVEN TODD
FIGEL, individually and in his official
capacity as Fi nanci al manager, FCl Mr gant own,
United St at es Departnent of Justice, Federal
Bureau of Prisons, RONALD E. RUBOTTOM
individually andin his official capacity as
Presi dent AFGE Local 2441, FCI-Mrgantown,
Uni ted St at es Depart nent of Justice, Federal
Bureau of Prisons, and HARRY SI MONS,
individually andinhis official capacity as
Super vi si ng Account ant, FC - Mor gant own, United
St at es Depart ment of Justice, Federal Bureau of
Pri sons,

Def endant s.

ORDER _GRANTI NG DEFENDANTS’ MOTI ONS TO DI SM SS

The question in this case is whether a plaintiff may sue her

federal enpl oyer for damages pursuant toBivens v. S x Unknown Agents,

403 U. S. 388 (1971), and 42 U. S. C. 8§ 1985(3) and § 1986, for all eged
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wrongful acts that were undertaken in connection with her federal
enpl oynment. The Court concl udes that she may not.

FACTUAL AND PROCEDURAL BACKGROUND

1. Enpl oynent History of the Plaintiff.

SylviaD. Medl ey (“Medl ey”) was hired by t he Federal Bureau of
Prisons [“BOP”] on March 30, 1986 at the GS-3 level in Lonpoc,
Cal i fornia. She worked at FC - Lonpoc for el even years w t hout i nci dent,
reaching a G5-9 | evel by Septenber 1997. I n May 1997, t he BOP publ i shed
an agency-w de noti ce of an openi ng for a Budget and Accounting O ficer
at FCl - Morgantown, in West Virginia. This was a supervi sory position at
a GS-11 1 evel. Medl ey applied for and received the positionat FCl -
Mor gant own. Consi stent with the BOP' s practices and policies, she was
required to conpl ete a one year probati onary peri od, as she had never
hel d a supervisory position with the BOP before.

Medl ey all eges that other BOP enpl oyees at FCl-Mrgant own
conspired to protect their careers, to the detrinment of female
enpl oyees and enpl oyees transferringtothe facility fromel sewhere,
and t hat def endants Si nons, Rubottomand Fi gi el so conspiredto ensure

that she failedin her newposition. Accordi ngly, on August 16, 1998,
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she was denpt ed fromthe position of Budget and Accounting Oficer (G
11) to Financial Specialist (GS-9).

Medl ey appeal ed her demptionto the Merit Systenms Protections
Board [ “MSPB’] on August 25, 1998. During the course of her grievance,
she entered into asettl enent agreenent with t he BOPt hat provi ded,
anong ot her things, that she woul d be rei nstated into the Budget and
Accounting positionon April 5, 1999; that she woul d serve anot her
probati onary year; that the warden could renove her from her
supervisory position, in his discretion, if she behaved
unprofessionally or her work was poor; that she be given the
opportunity to present her side before the warden took any such acti on;
t hat she coul d be renoved i mmedi atel y fromher position for m sconduct;
t hat t he BOP woul d pay up to $3, 000 of her attorney fees; and t hat
“shoul d she be renoved fromt he supervi sory positionto a position at
no | ower grade or pay t han t hat fromwhi ch she was pronot ed, she wai ves
al | appeal rights inthe casewith Merit Systens Protection Board,

Equal Enpl oynment Qpportunity, or Federal Labor Rel ations Authority.”?

1 The Settl enent Agr eenent , dat ed Mar ch 29, 1999, is attached to
defendants’ notion to dismss and plaintiff’s response to notion to dismnss.
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Medl ey al | eges that she was subsequently denpted a second ti ne on

August 23, 1999, to a GS-9 Financial Specialist position.

2. The Conpl ai nt

The conpl ai nt sets forth numerous causes of acti on agai nst t he
various defendants:

(a) Conspiracytointerferewithcivil rights, inviolation of 42

U.S.C 8§81985(3). Medl ey al |l eges t hat def endants Si nons, Rubottomand

Fi gi el conspiredto ensurethat she failedin her Budget and Accounti ng
position, due to their aninus towards African-Anerican wonmen in
positions of authority. The al | eged conspiracy consi sted of the three
def endant s encour agi ng hourly enpl oyees to fabricate conflicts between
t hensel ves, to nake fal se reports and t o exagger at e what anounted to a
si npl e personality conflict. Defendant Bl edsoe al | egedl y j oi ned t he
conspi racy when he t ook over as Warden of FCl - Morgant own i n January
1998, because he accepted the statenents of the grieving hourly
enpl oyees wi t hout conducti ng an i ndependent i nvestigati on. She asserts
t hat none of these four defendants areentitledto qualifiedimunity

and that they acted wantonly, willfully and maliciously.
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(b) Negl ect to prevent conspiracy, pursuant to42 U. S.C. § 1986.

The second count of the conpl ai nt al | eges t hat def endant s Hawk- Sawyer
and Hanbri ck had actual and constructive notice of the discrimnation
and t he conspiracy to di scrimnate at FC - Morgant own but were willfully
blindtothe situationand failedtotake steps to prevent the all eged
continued discrimnation against plaintiff, follow ng her
rei nstatenment.

(c) Bad faith. In her third count, Medl ey cl ai ns t hat Warden
Bl edsoe breached the i nplied requirenment of good faithinthe parties’
settl ement agreenent by denoting her for a second tinme and t hat such
conduct was wanton, w |l ful and malicious.

(d) Retaliationfor filing a MSPB conplaint. Inher final count,

plaintiff alleges that her denotionin August 1999 was nade by War den
Bl edsoeinretaliationfor thefilingof her initial conplaint with
MSPB.

3. Motion to Disni ss

The def endant s have noved t o di sm ss t he conpl ai nt on t he grounds

of lack of subject matter jurisdictionand for failureto state a
claim Fed. RGv.P. 12(b)(1) and (6). They argue that this Court | acks

subj ect matter jurisdictionto hear a Bivens action, as pl ed by the
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plaintiff, agai nst the defendants intheir official capacities and that
her clainms are precluded by the Civil Service ReformAct. In her
response, Medl ey sinply states that, giventhe wai ver of her appeal
rights, as set forthinthe Settl enent Agreenent, the refusal of the
Court to hear her case would | eave her wi thout a forumin whichto
litigate her grievance agai nst her federal enpl oyer. The def endants
have not filedareply brief. Thetinefor filingareply brief has now
el apsed and this nmotion is ripe for the Court’s consideration.
After plaintiff fil ed her response, defendant Rubottom bothin
hi s i ndi vi dual capacity and al soin his capacity as Presi dent of AFCGE
Local 2441 at FCl - Mbrgantown, filed a notionto dismss the clains set
forth agai nst him? Rubottomstates that he was a non-supervisory
enpl oyee at FCl - Mor gant own, wi t h no supervi sory authority over the
plaintiff, and that this Court | acks jurisdictionto hear plaintiff’s
42 U.S.C. 8 1985(3) claimagainst himinlight of Title VIl of the
Civil Rights Act and the Civil Service ReformAct. To the extent
Medl ey asserts cl ains agai nst Rubottomin his capacity as Union

Presi dent, he notes that such cl ai ns properly shoul d have been br ought

2 Def endant Rubottom is defended, in his official capacity as an enployee
at FC -Mrgantown, by the United States Attorney. In his other capacities, he
is represented by local and national counsel, on behal f of the AFGE

6
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bef ore t he Federal Labor Relations Authority. Medl ey has not responded
to Rubottomis notion. Thetinme for filing aresponse has now passed and
this nmotion is also ripe for the Court’s consideration.

STANDARD OF REVI EW

Al t hough t hey have styled their notions as notions to dismss, the
def endants have attached a copy of the Departnment of Justice’s
regul ations requiring that new supervisors conplete a one year
probati onary period and a copy of the March 29, 1999 Settl| enment
Agreenent between the plaintiff and the BOP. A copy of the sane
Settlenment Agreenent is attachedtothe plaintiff’s responsetothe
noti on. The Court has reviewed these additional nmaterials, particularly
the Settl enent Agreenent. Therefore, i naccordance with Rul e 12(b) of
t he Federal Rul es of Civil Procedure, which providesthat if matters
out si de t he pl eadi ng are presented to and consi dered by t he Court on a
notion to dismss, these notions shall be treated as notions for

summary j udgnment, pursuant to Rule 56. See generally, Laughlinv.

Met ropol it an WAshi ngt on Ai rports Auth., 149 F. 3d 253, 260-61 (4" Qr

1998).
Sunmary judgnent i s appropriateif “the pl eadi ngs, depositions,

answers tointerrogatories, and adm ssions onfile, together withthe
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affidavits, if any, showthereis no genuineissueastonaterial fact
and t he noving partyisentitledto summry judgnent as a matter of
law.” Fed. R Gv. P. 56(c). The party seeki ng sunmary j udgnent bears
theinitial burden of show ng t he absence of any i ssues of materi al

fact. Celotex v. Catrett, 477 U. S. 317, 322-23 (1986).

However, Rul e 56 mandat es t hat summary j udgnent be entered, “after
adequate tinme for di scovery and upon notion, against aparty who fails
t o make a showi ng sufficient to establishthe exi stence of an el enent
essential tothat party’s case, and on whichthat party will bear the
burden of proof at trial.” Celotex, 477 U.S. at 322. Furthernore, as

the United States Suprenme Court notedin Anderson v. Liberty Lobby,

Inc., Rule 56 provides that “a party opposi ng a properly supported
nmotion for summary judgnent ‘ may not rest upon nere al |l egations or
deni al s of [the] pleading, but . . . nust set forth specific facts
showi ng that thereis a genuineissuefor trial.” 477 U. S. 242, 256
(1986) .

Thereis noissue of fact inthis case as both parties agree that
the plaintiff filed a conplaint with the MPSB, whi ch was resol ved
t hrough t he Settl ement Agreenment, and t hat several nonths after her

rei nst at ement, she was denot ed once agai n. The Court has before it the
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| egal i ssue of whether the Civil Service ReformAct is the exclusive
remedy for the plaintiff’s clains arising out of her federal
enpl oynent .

DI SCUSSI ON

1. Sovereign | munity

Medl ey has sued federal officials, inboththeir official and
i ndi vidual capacities, for their alleged violations of her
constitutional rights, seeki ng noney damages. She al | eges t hat she was
denoted a second tineinviolationof her constitutional right “tofree
interstate travel for the purpose of advanci ng her career” because
def endant s had an “i nvi di ousl y di scri m natory ani nus t owards Afri can-
Areri cans, and specifically toward Afri can- Ameri can wonen i n positions
of authority.” See Conpl ai nt. Medl ey bases her clains upon 42 U.S. C 8§
1985(3) and 42 U.S.C. § 1986.

The Court construes these cl ai ns as seeking to al |l ege a cause of

action under Bivens v. S x Unknown Naned Agents, 403 U. S. 388 (1971).

I n Bivens, the United States Suprene Court heldthat aplaintiff could
sue federal officers individually for damages caused by constituti onal

torts under color of their authority. See Randall v. United States, 95

F.3d 339, 344 (4" Cir. 1996).
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The United States Suprene Court has recogni zed that “[i]t is
axi omati c that the United States nay not be sued wi t hout its consent
and t hat t he exi stence of consent is aprerequisitefor jurisdiction.”

United States v. Mtchell, 463 U. S. 206, 212 (1983). “Furthernore, a

wai ver of the traditional soverei gninmunity cannot be i nplied but nust
be unequivocal | y expressed.” Randal |, 95 F. 3d at 345 (quoting United

States v. Testan, 424 U. S. 392, 299 (1976)). Asuit agai nst gover nnent

agents actingintheir official capacitiesis considered a suit agai nst

the United States itsel f. See Kentucky v. Graham 473 U. S. 159, 165

(1985) (“Oficial-capacity suits. . . generally present only anot her
way of pl eadi ng an acti on agai nst an entity of which an officer is an
agent.”). While Bivens did not abolish the doctrine of sovereign
immunity of the United States, “[a] ny remedy under Bi vens i s agai nst
federal officials individually, not the federal governnent.” Randal |,

95 F. 3d at 345. See al so Robi nson v. Overseas Mlitary Sal es Corp., 21

F.3d 502, 510 (2" Cir. 1994).

Accordingly, Medley has failed to state a cl ai magai nst the
defendants intheir official capacities. The Court nowexam nes whet her
she has stated a claim against the federal defendants in their

i ndi vi dual capacities.

10
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2. Civil Service Reform Act

Subsequent to subm ssion of the parties’ briefings onthe notions
todismss, the Fourth Circuit Court of Appeal s held that the Civil
Service ReformAct is the exclusiverenedy for aplaintiff’sBivens and
statutory clainms that ari se fromthe federal enpl oynent rel ati onshi p

itself. See Hall v. Cinton, 235 F. 3d 202 (4" Cir. 2000). Hall was

enpl oyed as a manager in the Executive Ofice of the President.
Foll owi ng a di spute over the use of a White House dat abase, ten
enpl oyees wer e renoved fromher supervi sion and she was rel i eved of her
responsibilities withthe database. Her responsibilities were further
er oded over the next ei ghteen nonths until her position was elim nated
and she was assignedtowork for aless qualifiedenployee. Hall filed
suit inthe United States District Court for the Eastern Di strict of
Virginia, alleging her libertyinterest inher reputation had been
vi ol ated, wi thout affordi ng her due process of | awas required by the
Fifth Amendnent of the United States Constitution, and that the
def endant s had i nti m dat ed and t hr eat ened her froml awful | y di schargi ng
her duties, pursuant to 42 U S.C. 8§ 1985(1).

The district court had deci ded that Hall ' s cl ai n8 under Bi vens and

42 U.S. C. §1985(1) were precluded by the Civil Service Ref ormAct

11
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[ “CSRA”] of 1978, whichis codifiedinscattered sections of Title5 of
the United States Code. The Fourth Circuit affirnmed this decision
“[ b] ecause t he CSRA constitutes the excl usive renedy for clains arising
out of federal enploynment.” Hall, 235 F. 3d at 203. Hall provides a
t hor ough anal ysi s of the | eadi ng deci si ons of the Suprene Court and
Fourth Circuit Court of Appeals on this issue, concluding that:

The salient fact hereis that the wongful acts [plaintiff]

al | eges were taken agai nst her arose out of her federal

enpl oynment rel ati onshi p. Because they did ari se out of her

federal enploynent, Bush and Zinbleman dictate that

[plaintiff’s] claimis precluded. That t he CSRA does not

provi de the renedy that she would prefer is of no nonent.

Hal | , 235 F. 3d at 205, citing, Bushv. Lucas, 462 U. S. 367 (1983), and

Zi nbl eman v. Savage, 228 F.3d 367 (4" Cir. 2000).

The Suprene Court has repeat edl y war ned agai nst ext endi ngBi vens,
whi ch i nvol ved an egr egi ous breach of the Fourth Arendnent by f ederal

agents, into newareas. Robbins v. Bentsen, 41 F. 3d 1195, 1200 (7" Cir.

1994) (quoting E.D.I.C v. Meyer, 510 U. S. 471 (1994)Accordingly,
t he Court has held that it woul d be i nappropriate to create a newnon-
statutory damages renmedy for federal enpl oyees whose constitutional
rights are viol ated by their enpl oyers, because such cl ains ari se out

of an enploynent relationship that is governed by conmprehensive

12
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procedur al and substantive provisions, which gi ve neani ngful renedi es

against the United States. Bush v. lLucas, 462 U. S. 367, 368 (1983).

Inparticular, the Suprene Court has found t hat “speci al factors”
exi st which “counsel hesitation”3increating such anon-statutory
remedy for federal enpl oyees because “[f]ederal civil servants are now
protected by an el aborate, conprehensive schenme that enconpasses
subst anti ve provi sions forbidding arbitrary acti on by supervi sors and
procedures — adm ni strative and j udi ci al — by whi ch i nproper acti on nay

be redressed.” Bush, 462 U. S. at 385-86. | nBush, the Court al so not ed

t hat t he question is not what renmedy t he court shoul d provide for a
wrong t hat woul d ot herwi se go unredressed, but whet her the el aborat e,
renmedi al systemal ready i n pl ace shoul d be augnent ed by t he creati on of
a newjudicial remedy for all eged constitutional violations. [ d. at
388. It refused to create such a renmedy for federal enployees,
concl uding that Congressisinafar better positionthanthe judiciary
t o deci de whet her it would beinthe publicinterest tocreate such a

remedy. ld. at 389-90.

3

Bivens actions are inappropriate if there are “special factors
counseling hesitation.” Bivens, 403 US. at 396. See qgenerally Zi nbelman, 228
F.3d at 370. The concept of “special factors” includes an appropriate judicial
deference to indications that congressional inaction has not been inadvertent,

such as the existence of an adequate renmedial mechanism  Schweiker v. Chilicky,
487 U.S. 412, 423 (1988).

13
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Simlarly inZi nbl eman, the Fourth Circuit refusedtoallowtwo
federal enpl oyees to pursue their enpl oynent-rel at edBi vens cl ai ns
out si de of the excl usive renedi al franmework of the CSRA, even t hough
nei t her enpl oyee was covered by t he CSRA' s renedi al schene. The Fourth
Circuit notedthat “[i]t is not relevant that plaintiffs believethe
procedures governi ng their enpl oynment rel ati onshi p were i nsufficient.

The Supreme Court has twi ce refused to all owaBivens actionin cases

where it agreed that the renmedi es made avai | abl e by Congr ess wer e not

conpl et e and t hat sonme har dshi ps woul d go unconpensat ed. ” Zi nbel nan,

228 F. 3d at 371, (referring toBush and Schwei ker v. Chilicky, 487 U S
412 (1988)).

Accordi ngly, where, as here, aplaintiff’s clainsindisputably
arise froma federal enploynent rel ationship, a Bivens renmedy is
i nappropriate where the “special factor” of federal enpl oynent exi sts.
Zi nbel man, 228 F. 3d at 370. However, the Fourth Circuit went even
further inHall and extended Bush, whi ch had dealt only with the effect
of the CSRA on non-statutory clains, topreenpt afederal enpl oyee’s
statutory clains as well:

[ We hol d that Congress i ntended that t he CSRA woul d oper at e

tothe exclusionof all other statutory renedi es for cl ai ns

arising out of the federal enpl oynent rel ati onshi p. Because
Congress clearly intended the CSRA to be the excl usive

14
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remedy f or federal enpl oyees, the conprehensive gri evance

procedures of the CSRAinplicitly repeal ed all other then-

exi sting statutory rights of federal enpl oyees regardi ng

personnel deci sions.
Hal |, 235 F.2d at 206 (quoting Pinar, 747 F.2d at 913). See al so
Faust o, 484 U.S. at 446 (noting that the CSRA prohibits unl awf ul
personnel practices, including unlawful discrimnation).

The Suprene Court has recogni zed t hat t he CSRA conpr ehensi vel y
over haul ed the civil service systemand created an el aborate new

framewor k f or eval uati ng adver se personnel actions agai nst federal

enpl oyees. Lindahl v. OPM 470 U. S. 768 (1985). “Al eadi ng pur pose of

t he CSRA was t o repl ace t he haphazard arrangenents for adm ni strative
and j udi ci al revi ewof personnel action, part of the outdated pat chwork

of statutes and rul es built up over al nbst a century that was the civil

service system” United States v. Fausto, 282 U. S. 439, 444 (1988).
Accordi ngly, Congress enacted the CSRA, an integrated schene of
adm ni strative and judi ci al revi ew, whi ch was desi gned t o bal ance t he
interests of federal enployees with the need for sound and effi ci ent

admnistration. 1d. at 445. See generally, Collins v. Bender, 195 F. 3d

1076, 1077-78 (9" Cir. 1999) (noting that judicial deference is
particul arly appropriate in the real mof federal personnel policy

because Congress i s far nore conpetent that the Judiciary to provi de a

15
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proper renmedy for unconstitutional federal personnel actions). Thus,
Congr ess has provi ded an el aborate renedi al schene for the protection
of a person’s constitutional rights inthe enpl oynment context. Robbi ns,
41 F.3d at 1202 (dism ssing I RS enpl oyee’s Title VIl action for
enpl oynent di scrimnation).

As inHall, Medley's statutory cl ai ns are al so preenpt ed because
t he CSRA provi des t he excl usi ve renedy for aggri eved f ederal enpl oyees
pursuing cl ains that ari se out of their federal enpl oynment. Her cl ai ns
i ndi sputably arise out of her federal enpl oynent as she is contesting
her second denoti on by the BOP. The | ack of an alternative forumin
whi ch she can litigate her grievance over her denoti on, under the terns
of the Settlenent Agreenment, is inmaterial as CSRA precl usion applies

even in the absence of a CSRA renedy. See general |y Bush, Schwei ker,

Zi nbel man, as discussed supra, andLlLee v. Hughes, 145 F. 3d 1272 (11t"

Cir. 1998).

Because Medl ey has fail ed to state a cl ai mupon which relief can
be granted, the Court need not address the al ternative argunents rai sed
by defendants in their notions to dism ss.

CONCLUSI ON

16
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Inlight of the conprehensive renmedi es availabletothe plaintiff
under the CSRA, defendants’ notions to di sm ss [ Docket Nos. 9 and 15]
are GRANTED and this matter i s hereby DI SM SSEDW TH PREJUDI CE from
t he docket of the Court.

It is so ORDERED.

The Clerkisdirectedtotransmt certified copies of this Oder
to counsel of record.

DATED: February 14, 2001.

/sl
| RENE M KEELEY
UNI TED STATES DI STRI CT JUDGE
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