N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF WEST VI RG NI A

MOLLY K. WOLFE,
Plaintiff,
V. /1 CIVIL ACTION NO. 1:01Cv24
(Judge Keel ey)
WAL- MART CORP., and
FRANK LACARI A, individually,
Def endant s.

ORDER GRANTI NG PLAI NTI FF* S MOTI ON TO REMAND

The Court has pending beforeit plaintiff’s notionto remand
this case to the Circuit Court of Monongalia County. By filing
a nmotion for summary judgnment in state court while on notice
that the non-diverse defendant was being dism ssed from the
case, \Wal-Mart engaged in substantive action in state court,
thereby waiving its right to remove to federal court.
Accordingly, the plaintiff’s motion to remand is GRANTED and
this case is REMANDED to the Circuit Court of Monongalia County
for further proceedings.

. BACKGROUND

Molly Wl fe [“plaintiff”] filed her conplaint inthe Circuit
Court of Monongalia County on February 18, 2000, alleging that
Wal - Mart and the store manager of its Morgantown, West Virginia
store, Frank Lacaria [“defendants”], had discrim nated agai nst

her in violation of the Wst Virginia Human Rights Act. Ms.
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Wbl fe, a young nmental |l y-di sabl ed woman, worked as a Sal es Fl oor
Associate in the toy departnent at Wal-Mart for |less than a
nonth before she was term nated. Ms. Wolfe worked with the
assi stance of a job coach provided, free of charge to Wal-Mart,
through a program paid by the Wst Virginia Departnment of
Rehabi i tati on.

Litigation proceeded in state court through the close of
di scovery on Decenber 31, 2000, and the final pretrial
conference held on January 5, 2001. At the final pretrial
conference the parties were g¢given dates for filing and
respondi ng to dispositive notions, as well as a trial date of
April 3, 2001. After the final pretrial conference, counsel for
Wal - Mart approached plaintiff’s counsel and requested that M.
Lacaria be dropped as a defendant fromthe | awsuit because the
litigation was causi ng hi mconsi derable stress and his di sm ssal
as a defendant would go a long way in pronoting settlenent.
Counsel for Ms. Wlfe agreed to dismss M. Lacari a.
Accordingly, counsel for Wal-Mart prepared and signed the
foll owi ng stipulation:

Pursuant to Rule 41(a) of the West Virginia Rules of
Civil Procedure, the plaintiff, Mlly Wlfe, agrees



WOLFE V. WAL- MART, et al.
1: 01Cv24
ORDER GRANTI NG MOTI ON TO REMAND

and stipulates to the voluntary dismssal wth
prejudice of the defendant Frank Lacaria from this
action. The defendant Wal-Mart Stores, |Inc., by
counsel also agrees and stipulates to the voluntary
di sm ssal with prejudice.
The stipulation was then forwarded to plaintiff’'s counsel,
acconmpani ed by an Agreed Order for the state judge’'s approval.
Plaintiff’s counsel signed the stipulationandfiledit with
the state court on February 7, 2001, along with the proposed
order. Judge Clawges of the Circuit Court of Monongalia County
signed the Agreed Order dism ssing M. Lacaria as a defendant.
The order was entered on the state court’s docket on February 8,
2001. Meanwhil e, counsel for Wal-Mart filed a notion for summary
judgnment in the state court on February 8, 2001. Prior to
submtting the notion, counsel did not call the Clerk of the
Court or plaintiff’s counsel or take any other steps to verify
whet her the stipulation to M. Lacaria s voluntary disni ssal
stipul ation, which he had prepared, had al ready been filed.
Shortly thereafter, on February 16, 2001, Wil -Mart renoved
the case to federal court, based on this Court’s diversity

jurisdiction, pursuant to 28 U.S.C. § 1332. The plaintiff filed

a tinely notion to remand on February 28, 2001, to which the
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def endant responded on March 12, 2001. The Court heard ora

argunments on the motion to remand on March 15, 2001. The
plaintiff argues that Wal-Mart engaged in substantial defensive
action in this case, both prior to the dism ssal of M. Lacaria,
and post his dismssal with the filing of its summary judgment
notion. Alternatively, plaintiff contends that this Court should
abstain from hearing the case because it involves a difficult
guestion of state | aw bearing on public policy, in that the West
Virginia Supreme Court of Appeals has not yet deci ded whet her
“job support” is a reasonable accommomdation of a disabled
enpl oyee under the West Virginia Human Ri ghts Act.

In response, Wal-Mart disputes that it engaged 1in
substantive action in state court following M. Lacaria's
di sm ssal because counsel was unaware that the stipulation had
al ready been filed, even though he had prepared the stipul ation
and proposed order and forwarded themto plaintiff’s counsel for
signature and filing. Wal-mart correctly notes that engaging in
di scovery and filing notions prior to a case becom ng renovabl e
does not result in a waiver of a party’'s right to renove an

action that | ater becones renovable. Wal -Mart al so di sputes that
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a novel issue of state lawis involved, but that, even it were,
this would not justify the Court in abstaining and refusing to

exercise its diversity jurisdiction over this case.

1. Jurisdiction

Article I'll of the United States Constitution provides that
federal courts are courts of limted jurisdiction. Their renoval
jurisdiction is limted by the statutory paraneters set by
Congress. This Court indisputably has diversity jurisdiction in
the case at bar, under 28 U S.C. 8 1332, given the voluntary
di sm ssal of the non-diverse defendant. The plaintiff is a West
Virginia resident and the defendant is a Del aware corporation,
with its principal place of business in Arkansas. Furthernore,
the anmount in controversy requirenment of $75,000 has clearly
been met given that the plaintiff seeks $250, 000 i n conpensat ory
damages and $500, 000 in punitive damges in her conplaint.

2. Ti m ng of Renobval

Al t hough 28 U.S.C. 8§ 1441 gives the defendant the right to

renove this action on diversity grounds, the procedures for
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renoval are set forth in 28 US.C. § 1446. In particular,
section 1446(b) sets forth the time requirenents for renoval:

If the case stated by the initial pleading is not
renovable, a notice of removal may be filed within
thirty days after receipt by the defendant, through
service or otherwise, of a copy of an anmended
pl eadi ng, notion, order, or other paper fromwhich it
may first be ascertained that the case is one which is
or has becone renovabl e, except that a case may not be
renoved on the basis of jurisdiction conferred by
section 1332 of this title nore than 1 year after
commencenent of the action.

Wal -Mart’s notice of renmoval was tinmely because it was filed on
February 16, 2001, within 30 days of the February 7, 2001
stipulation dism ssing the non-diverse defendant, M. Lacari a.
G ven that the plaintiff commenced her action in state court on
February 18, 2000, Wal-Mart narrowWy avoided the one year cut
off period for renoval in diversity cases.

3. Wai ver of Right to Renpve

Despite the fact that this Court has subject mtter
jurisdiction and the renoval petition was filed within the
thirty day period provided for by statute, renoval may still be

i mproper if Wal-Mart manifested an intent to litigate in state

court, thereby waiving its right to renove. See Heafitz v.

Interfirst Bank fo Dallas, 711 F.Supp. 92 (S.D.N. Y. 1989). A
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def endant may waive its right to renove a state court action to
federal court if it submts to the state court’s jurisdiction
such as by seeking sone form of affirmative relief from the
state court when it is not conpelled to take such action. See
Moore's Federal Practice § 107.18[3][a].

In Aqualon Co. v. MAC Equip., Inc., 149 F.3d 262 (4" Cir

1998), the defendant filed renoval papers in federal court and
then, an hour later, filed its notice of rempval and a notion
for judgnent against athird party defendant in state court. The
plaintiff objected to the removal, arguing that the defendant
had wai ved its right to renmove by filing its notion for judgnment
in state court. The district court denied the motion to remand
and the Fourth Circuit affirmed, noting that “[a] defendant may
wai ve the right to renove by taking sone such defensive action
in the state court before petitioning for renoval. However,
wai ver by conduct does not exi st when renoval . . . precedes any
state court action.” 149 F.3d at 264.

In Akin v. Ashland Chemical Co., 156 F.3d 1030 (10t" Cir.

1998), the defendants successfully renoved the case to federal

court, where the renoval occurred within thirty days of the
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def endants receiving notice that the case was renpvable,
pursuant to Article | of the United States Constitution which
gives the United States exclusive jurisdiction over federa
encl aves, such as the air force base involved in the action.
The defendant received the first clear notice that the case was
renovable in an answer to an interrogatory. Such notice cane
after one of the defendant had filed a notion for summary
judgment. The Tenth Circuit declined to find a waiver of the
right to renove and rul ed “that a defendant who actively i nvokes
the jurisdiction of the state court and i nterposes a defense in
that forum is not barred from the right to removal in the
absence of adequate notice of the right to renove.” 156 F. 3d at
1036.

However, where a defendant has notice of the right to renove
but continues to litigate in state court, prior to filing a
notice of renmoval, the defendant will be considered to have

wai ved its right to renove. See Baldwin v. Perdue, 451 F. Supp

373 (E.D.va. 1978) (holding that defendant’s filing of cross-
claimin state court prior to renmoving action constituted a

wai ver of the right to rempve); Sood v. Advanced Conputer
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Techni ques Corp., 308 F.Supp. 239 (E.D.Va. 1969) (finding that

def endant waived right to remove by filing a voluntary counter -
claimin state court).

In Jacko v. Thorn Anericas, lInc., 121 F.Supp.2d 574

(E. D. Tex. 2000), after the defendant filed a notion for summary
judgnment, the plaintiff amended her conplaint to add a Title VII
claim followi ng which a hearing on the sunmary judgnment notion
was held. The district court found that the defendant, by
choosing to proceed with the summary judgnent hearing, despite
the obvious federal claim in the anended conplaint, had
affirmatively invoked the state court’s jurisdiction and t hereby
wai ved its right to renove the action to federal court. 121
F. Supp.2d at 577. The court held that “a defendant who seeks
sunmary judgnment in state court affirmatively invokes the state
court’s jurisdiction and denonstrates his clear intent to have
the state court proceed on the nmerits of the case.” 121

F. Supp.2d at 576. See also Scholz v. RDV Sports, lInc., 821

F. Supp. 1469, 1470 (M D.Fla. 1993) (finding that an action in

state court seeking to di spose of the clainms all eged, as opposed
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to preserving the status quo in state court, constitutes a
wai ver).

Al t hough Wal - Mart contends that it had to file its summary
judgnment nmotion in order to conply with the dispositive notion
deadline in state court, courts have found this argunent to be

unper suasi ve. For example, in Heafitz v. Interfirst Bank of

Dallas, 711 F.Supp. 92 (S.D.N. Y. 1989), the defendant argued
that, by filing its reply brief toits notion to dism ss because
it was required to do so, it had not intended to waive its right
to rempve to federal court. The district court rejected this
argument, distinguishing between defensive actions in state
court which do not result in a waiver, and those seeking a final
determ nation on the ultimte nmerits of the controversy. “The
basic inquiry involves the nature of the action taken in state
court before the renmoval petition is filed.” 711 F. Supp. at 96.
Where, as in the case before this Court, the defendant seeks an
ultimte determnation on the nerits of the case, the wiser
course of action is to renove the case and then file the

di spositive nmotion in federal court. |ld. at 97.

10
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I, DI SCUSSI ON

Unli ke in Aqualon, the notion for summary judgnment in this
case was filed after the stipulation, which formally nade the
case renmovabl e, had been filed but before the case was renoved.
149 F. 3d 262. Furthernore, Wal-Mart had adequate and unequi vocal
notice that this action was renovable given that its counsel
initiated the discussion over voluntarily dism ssing the non-
di verse defendant, obtained plaintiff’'s agreenent to the
dism ssal, prepared and signed the stipulation, and then
forwarded the stipulation and proposed order to plaintiff’'s
counsel. Wal-Mart’s failure to follow up or confirm that the
stipulation had been filed does not justify a finding that it
did not waive its right to renpbve where it was aware that
plaintiff had already agreed to dism ss M. Lacaria. Although
Wal - Mart faced a dilemma in that its summary judgnment notion was
over-due in state court, it could have taken steps to protect
itself from the situation in which it now finds itself. The
result in this case would have been very different had Ms.
Wbl fe voluntarily dism ssed M. Lacaria wi thout any pronpting or

assi stance fromWal -Mart, and had Wal -Mart unwittingly filedits

11
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motion for summary judgment in state court the day after such
di sm ssal but prior to receiving notice of the dism ssal.
Therefore, because Wal-Mart’s notion for summary judgnent
sought a resolution of the case on its nerits from the state
court judge and was filed after Wal-Mart had notice that case
had beconme renovable, its actions in state court show an intent
tolitigate in state court, resulting in waiver of its right to

renove.

V. CONCLUSI ON

Accordingly, the Court GRANTS plaintiff’s notion to remand
[ Docket No. 4] and the court REMANDS this civil action to the
Circuit Court of Monongalia County for further proceedi ngs.

The Clerk of the Court is directed to forward a certified
copy of this Order, along with a certified copy of the record in
this matter, to the Clerk of the Circuit Court of Monongalia
County, West Virginia for further proceedings consistent with

this Oder. Gven that all matters pending before this Court

12
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have been resolved, this case is DI SM SSED from the docket of
t he Court.
It is so ORDERED.
The Clerk is directed to send certified copies of this Order
to counsel of record.
DATED: March 19, 2001.
[ s/

| RENE M KEELEY
UNI TED STATES DI STRI CT JUDGE
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