N THE UNI TED STATES DI STRI CT COURT
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Def endant s.

VEMORANDUM OPI NI ON AND ORDER
GRANTI NG PLAI NTI FFS MOTI ON FOR PRELI M NARY | NJUNCTI ON

Pendi ng before this Court is the separate notion of plaintiff,
Merrill Lynch, Pierce, Fenner & Smth, Inc. (“Merrill Lynch”) for
a prelimnary injunction pursuant to Federal Rule of GCvil
Procedure 65. For the reasons set forth below and following a

hearing on that notion on May 31, 2000, the notion is GRANTED.?

LAt 3:17 p.m on Friday, June 16, 2000, this Court received
a facsimle fromdefendant’s counsel. Although the facsimle was
sonewhat illegible, counsel represented in the cover letter that
t he NASD had vacated the tenporary restraining order issued by this
Court. Because counsel did not represent the reason for the
deci si on and because the near illegi bl e NASD order does not appear
to indicate the reason for the decision, this Court enters this
order.



|. Procedural History?

Merrill Lynch filed a verified conplaint and separate notion
seeking a tenporary restraining order and a prelimnary injunction
on May 22, 2000. Followng a transfer of this civil action to the
under si gned judge, this matter was set for hearing on May 23, 2000
on the notion for tenporary restraining order. At the concl usion
of that hearing, this Court granted that notion and set this matter
for a hearing on My 31, 2000 on the notion for prelimnary
injunction. At the hearing, this Court heard the testinony of ten
w t nesses and received a nunber of exhibits, affidavits and other
papers submtted by the parties. At the conclusion of the hearing,
the Court took this matter under advisenent and al so pursuant to
Federal Rule of G vil Procedure 65(b) extended, for good cause
shown, the tenporary restraining order for a period of ten days,

endi ng June 21, 2000.°3

2 On June 15, 2000, plaintiff filed a suppl enental menorandum
in support of its notion for a prelimnary injunction, highlighting
what plaintiff believes are violations of this Court’s tenporary
restraining order by defendants. On June 16, 2000, defendants
submtted a letter in response. This Court notes that those
materials were not considered when rendering this opinion. A
separate order will follow which addresses those suppl enents.

3 Also, at the conclusion of the prelimnary injunction
hearing, the Court requested that counsel ©provide Iletters
indicating their opinion as to the date that the extended tenporary
restraining order would termi nate as cal cul ated, pursuant to Fed.
R CGv. P. 6, or other applicable authority. By separate order
dated June 14, 2000, this Court determned that Fed. R Cv. P. 6
woul d apply and that, under that rule, the tenporary restraining
order would term nate on June 21, 2000.
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The facts in this case were generally set forth in this
Court’s Menorandum Opinion and Order Granting Plaintiff’s Mtion
for a Tenporary Restraining Oder, Scheduling Prelimnary
I njunction Hearing and Denyi ng Motion for Stay, dated May 25, 2000.
However, a nore detail ed description of the facts may be hel pful

Def endants, Ernest L. Coffindaffer (“Coffindaffer”), Robert N
Rector (“Rector”), Linda J. Tragemann (“Tragemann”), Nancy M
Dotson (“Dotson”), Undra J. Johnson (“Johnson”) and Kinberly L.
Stouffer Staddon (“Staddon”), were enployees of Merrill Lynch in
the d arksburg office of that national securities brokerage firm
At the end of the close of business on Friday afternoon, My 19,
2000, each of the defendants resigned fromtheir enploynent with
Merrill Lynch without prior notice and i mredi ately began enpl oynent
with a conpetitor firm Prudential Securities, Inc. (“Prudential”).
Prior to their resignations, these defendants constituted six of
t he seven stockbrokers or financial consultants enpl oyed at Merril
Lynch’s C arksburg, West Virginia office. Al of the defendants

were key enpl oyees of Merrill Lynch.

Coffindaffer is a former Merrill Lynch manager and fi nanci al
consultant at the Carksburg office of Merrill Lynch. H s
enpl oynent began on or about June 16, 1989. Rector, a forner

financial consultant, began his enploynent with that conpany on or
about May 18, 1987. Tragemann is a forner financial consultant at
Merrill Lynch’s d arksburg office and began her enpl oynent on or

about Decenber 15, 1986. Dotson, a forner financial consultant at



Merrill Lynch's O arksburg office, began her enpl oynent on or about
February 18, 1992. Johnson, a forner financial consultant at
Merrill Lynch’s O arksburg office, began his enpl oynent on or about
April 4, 1994. Staddon, a forner financial consultant at Merril
Lynch’s d arksburg office, began her enploynent on or about
Septenber 18, 1995. All  of the defendants reside in the
Cl arksburg, West Virginia area in this district.

The evidence supports a finding that as Merrill Lynch

financial consultants, the defendants serviced over 2600 Merril

Lynch househol ds representing over $350 nmillion in assets under
Merrill Lynch managenent and generating over $4.65 mllion in
revenue for Merrill Lynch in the year 2000, to date. Each of the

defendants had entered into a witten enploynent agreenent wth

Merrill Lynch. Def endant Coffindaffer entered into a contract
called a Financial Consultant Agreenent. Def endants Rector and
Tragemann had a simlar, if not identical, agreenent entitled

Account Executive Agreenent. Coffindaffer, Rector and Tragemann’s
contracts contain express |anguage that they consent to the
i ssuance of a tenporary restraining order or a prelimnary or
permanent injunction to prohibit the breach of any provision of the
contract or to maintain the status quo pendi ng the outcone of any
proceedi ng which nay be initiated. Defendants Dotson, Johnson and
Staddon each entered into a Financial Consultant Enploynent
Agreenent with Merrill Lynch containing certain restrictive

covenants. These Financial Consultant Agreenents contain nuch of



t he sane | anguage as the other nentioned agreenents. Although the
Dot son, Johnson and Staddon agreenents | ack the express consent to
injunctive relief set forth in the Coffindaffer, Rector and
Tragemann contracts, these agreenents contain other |anguage
relating to consent to injunctive relief under certain conditions.*

Def endants Coffi ndaffer, Rector and Tragemann agreed in their
enpl oynent agreenents, anong other things, that:

1. Al records of Merrill Lynch, including the nanes
and addresses of its clients and prospective clients are
and shall remain the property of Merrill Lynch at all
times during ny enploynment with Merrill Lynch and after
termnation of ny enploynent for any reason with Merrill
Lynch. None of such records, nor any part of themis to
be renoved by ne from the premses of Merrill Lynch
either in original formor in conputerized, duplicated,
or copied form except with the perm ssion of an office
manager for the purpose of conducting the business of
Merrill Lynch and the nanes, addresses, and other facts
in such records are not to be transmtted verbally, in
witing, or in conputerized form by nme except in the
ordi nary course of conducting busi ness for Merrill Lynch.
All of said records or any part of them are the sole
proprietary information of Merrill Lynch and shall be
treated by ne as confidential information of Merrill
Lynch.

2. In the event of termnation of ny services wth
Merrill Lynch for any reason, | wll (i) not solicit, for
a period of one year fromthe date of term nation of ny
enpl oynent, any of the clients of Merrill Lynch whom I
served or other clients of Merrill Lynch whose nanes
becone known to ne while in the enploy of Merrill Lynch

“* Al of the enploynent agreenents are governed by West
Virginia |l aw, except for defendant Tragemann whose was governed by
District of Colunbia law. During the tenporary restraining order
hearing, the parties referred to a May 11, 1987 Agreenment which
stated that the contract of defendant Rector would be governed by
Pennsyl vani a | aw. However, at the hearing on the prelimnary
injunction, the parties conceded that Rector has a subsequent
simlar witten agreement with Merrill Lynch which stated that it
woul d be governed by West Virginia | aw
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in the office of Merrill Lynch in which I enployed, and
who reside within one hundred mles of the Merrill Lynch
office in which I was enployed, and (ii) return any
original records and purge or destroy any conputeri zed,
duplicated, or copied records referred to in paragraph 1
whi ch have been renoved from the prem ses of Merrill
Lynch in any form.

(enphasi s added)

Def endants Dotson, Johnson and Staddon agreed in their
Fi nanci al Consul t ant Enpl oynent Agr eenent and restrictive
covenants, anong other things, that:

1. Al records, whet her original, dupl i cat ed,
conputerized, nenorized, handwitten, or in any other
form and all information, contained therein, including
namnes, addr esses, phone  nunbers, and financi al
informati on of any account, custoner, client, custoner
| ead or prospect (“Account”), are confidential and are
the sole and exclusive property of Merrill Lynch. This
i nformati on, whether provided to nme by Merrill Lynch or
by any Account, is entrusted to ne as an enpl oyee and
sale representative of Merrill Lynch. Il will not use
this information or renove any such records from the
Merrill Lynch office except for the sole purpose of
conducti ng busi ness on behalf of Merrill Lynch. | agree
not to divulge or disclose this information to any third
party and under no circunstances will | reveal or permt
this information to becone known by any conpetitor of
Merrill Lynch either during ny enploynent or at any tine
t hereafter.

This information is extrenely valuable to Merrill Lynch
and Merrill Lynch takes all reasonable neasures to
maintain its confidentiality and to guard its secrecy.
This information is not generally known outside Merril
Lynch and within Mrrill Lynch this information is
confidential and used only on a “need to know' basis.
This information is devel oped and acquired by great
expenditure of tine, effort, and noney. This information
is unique and cannot be lawfully duplicated or easily
acquired. Consequently, | agree that these records and
the information contained therein are the property of
Merrill Lynch and are deserving of trade secret status
and protection.



2. If, at any tinme, | resign from Merrill Lynch,
provoke mnmy termnation, or am termnated for cause, |
agree that for a period of one year followng ny
termnation I wll not solicit by mail, by phone, or
personal neeting, or by any other neans, either directly
or indirectly, any Account whom | served or whose nane

becane known to nme during ny enploynent at Merrill Lynch
in any office and in any capacity. M agreenent “not to
solicit” nmeans that | wll not, during ny enploynent and

for a period of one year thereafter, initiate any contact
or communi cati on, of any ki nd what soever, for the purpose
of inviting, encouraging or requesting any Account:

(a) to transfer from Merrill Lynch to ne or
to ny new enpl oyer, or

(b) to open an new account with ne or with ny
new enpl oyer, or

(c) to otherwise discontinue its patronage
and business relationship with Merrill Lynch.

Further, as a condition of their enploynent at Merrill Lynch,
each defendant agreed, in witing and on an annual basis, to abide
by Merrill Lynch’s Conpliance Qutline for Financial Consultants
whi ch provides, in pertinent part, as follows:

CONFI DENTI ALI TY OF CLI ENT | NFORMATI ON

You may not discuss the business affairs of any client

w t h anyone, including other enpl oyees except on a need-

t o- know basi s. I nformation or records concerning the

business of the Firm and/or its clients may not be

rel eased except to persons legally entitled to receive

t hem

Al so, defendants Coffindaffer, Dotson, Johnson and Staddon
agreed to abide by Merrill Lynch’s 1989 Cuidelines for Business
Conduct whi ch provides:

Merrill Lynch's assets include nore than its capital

There are its prem ses, equi pnent, information, business

pl ans, ideas for new products and services, client |ists,

and, nost inportant, in a very real sense, its people.
It is expected that enpl oyees will use these assets only



for the purposes intended and not for their persona
benefit wunless they have been approved for general
enpl oyee or public use. This even extends to business
opportunities that cone to enpl oyees as a result of their
enpl oynent -- they are the proprietary opportunities of
Merrill Lynch.

Def endants Rector and Tragemann also agreed to abide by
Merrill Lynch’s 1986 Quidelines for Business Conduct which
provi des:

Merrill Lynch’s assets include nore than its capital --
there are its prem ses, equi pnent, information, business
pl ans, ideas for new products and services, custoner
lists, and nost inportantly, in a very real sense, its
peopl e. It is expected that enployees wll use these
assets only for the purpose intended and not for their
personal benefit unless they have been approved for
general enployee or public use. This even extends to
busi ness opportunities that cone to enpl oyees as a result
of their enploynent -- they are the proprietary
opportunities of Merrill Lynch. Enployees nust al so take
care that proprietary corporate i nformati on does not find
its way into the hands of outsiders, nost inportantly,
our conpetitors.

Finally, defendants Coffindaffer, Tragemann, Dotson, Johnson
and Staddon agreed in their Conflict of Interest agreenent as
fol | ows:

| agree that | will not, during or after ny enploynent

wth Mrrill Lynch, use or disclose to another any

confidential information or business secrets relating to
Merrill Lynch.

| have read and agree to abide by this statenent of
Merrill Lynch & Co. policy. | also understand conpletion
of this formis a condition of enploynent.
None of the defendants deny that they signed their enploynent
agreenents with Merrill Lynch. Wi |l e defendant Coffindaffer

testified that he recalled signing a | ot of docunents when he was



initially enployed by Merrill Lynch, he did not read the docunents
and does not recall the text of any specific docunents. He recalls
signing an enploynent agreenent but did not read the agreenent
before he signed it. Coffindaffer had no recollection of signing
any conflict of interest form that allegedly prohibits the
di scl osure of confidential Merrill Lynch information. Al so,
Coffindaffer did not renmenber signing or agreeing to a
confidentiality provision contained in Merrill Lynch’s conpliance
outline. Defendant Johnson testified in his deposition that he too
was asked to sign a nunber of papers at the inception of his
enpl oynent with Merrill Lynch but did not read and was not told to
read any of the papers. M. Johnson al so does not renenber signing
an enpl oynent agreenent with Merrill Lynch. Johnson testified that
he was nerely presented with a | ot of paperwork when he was hired,
was told to sign the forns and conpleted the papers wthout
consulting an attorney. Defendant Tragemann testified that she was
told where to sign the contract but did not |ook at the contract,
signing it because she needed the job. Defendant Dotson said that
she was given a “whol e not ebook of paperwork” but did not realize
that there was an enploynent agreenent included. Def endant
St addon, while admtting that she signed the contract, testified
that the first tine that she actually read the enpl oynent agreenent
was when this litigation conmenced.

It is clear, however, that all of the enploynent agreenents

signed by the defendants contain a statenent just above the |ine



where the defendants sign the sane that the defendant-enpl oyee had
read and reviewed the enploynent agreenent, wth restrictive
covenants, in its entirety; had been given an opportunity to ask
Merrill Lynch questions about the agreenent; had been given an
opportunity to consult with an attorney of their choice; and that
they fully understood the docunent and know ngly and freely agreed
to abide by the terns of the agreenent. The agreenent also
contai ned a provision that the enpl oyee havi ng si gned t he agreenent
had an additional thirty days from that signing to continue to
reviewit and to seek | egal counsel. The contract al so contained
express |l anguage that within thirty days the enpl oyee coul d rescind
the agreenment by discontinuing enploynment with Merrill Lynch
W t hout any provisions being enforced agai nst the enployee. The
contract contained provisions that if the enployee continued
enpl oynent with Merrill Lynch beyond the thirty-day period that
continuation would constitute a ratification and acceptance of the
ternms of the agreenent.

This Court also received and reviewed a nunber of exhibits,
including, significantly, a formletter on a Prudential Securities
| ett erhead dated May 19, 2000, the date of defendants’ resignation
fromMerrill Lynch and signed by each defendant. Each def endant
sent his or her owmn mailing except for Coffindaffer, Rector and
St addon who sent one letter signed by all three of them  These

letters were sent to persons who were clients of the defendants
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while they were enployed at Merrill Lynch. The letter from
Coffindaffer, Rector and Staddon stated, in part, as follows:

You, our client, are the single nost inportant factor in

our success. W take our responsibility as your
financial adviser very seriously and we appreciate your
busi ness. Contrary to some current thoughts in our
i ndustry, we still believe that our clients’ interests
cone first and we intend to nmaintain that independence
for you.

| amexcited about this opportunity and | very nuch hope
you will join nme at Prudential Securities. You can
transfer your accounts by sinply signing the encl osed
forms and sending themto ne in the return envel ope.
wll contact you soon, and you may reach ne at the
foll ow ng phone nunber as well.
Two phone nunbers bearing area code 304 and 888 toll free exchange
are then supplied. Encl osed with the letter was a formcontai ni ng
the client’s nanme and other information, including Merrill Lynch
client account nunbers and client social security nunbers.

Def endant Johnson also wote a sinmlar letter to his forner

clients at Merrill Lynch which stated in part: “As you know | val ue
our relationship and | sincerely hope that you wll join ne at
Prudential Securities.” Johnson’s letter indicates that he is

i ncluding “the paperwork necessary to transfer your account(s).”
He then instructs the recipient of the letter as to how he or she
should sign the material and to return the material to him
Def endants Dotson and Tragemann wote identical letters to their
clients.

Furt her, defendants contacted fornmer Merrill Lynch clients by
pl aci ng tel ephone calls beginning on or about My 19, 2000, the

date of their departure fromMerrill Lynch and continuing at | east
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up to the date of the entry of the tenporary restraining order on
May 23, 2000. At least sone, if not all, of the defendants net
with their former clients over the weekend to di scuss transfer of
accounts to Prudential. Information from Merrill Lynch account
statenents were used to prepare the letters to custoners sent by
def endants on or shortly after May 19, 2000.

At the conclusion of the hearing on the notion for tenporary
restraining order, this Court also denied defendant’s notion to
stay pending arbitration. This ruling was based upon Fourth

Circuit precedent particularly that set forth in Merrill Lynch

Pierce, Fenner & Smth, Inc. v. Bradley, 756 F.2d 1048 (4th Cr.

1985) . The Court then granted plaintiff’s oral notion for
expedi ted discovery in order that the parties could adequately
prepare for the hearing on the prelimnary injunction.
Additionally, time was also provided to the parties prior to the
prelimnary injunction hearing on May 31, 2000, in order for the
parties to submt additional nenoranda of |aw.

Pursuant to various securities regulations and the rules of
the National Association of Securities Dealers (“NASD'), the
plaintiff has filed for arbitration as well.

[11. Applicable Law

As this Court stated in its order granting the tenporary

restraining order, in Blackwelder Furniture Co. v. Seilig Mg. Co.,

Inc., 550 F.2d 189 (4th Cr. 1977), Rum Creek Coal Sales, Inc. v.

Caperton, 826 F.2d 353 (4th Cir. 1991) and Direx Israel, Ltd. v.

12



Br eakt hrough Medical Corp., 952 F.2d 802 (4th Cr. 1991), the

Fourth Crcuit has set forth the equitable factors that a district
court nmust consider when determining whether a tenporary
restraining order or prelimnary injunction should issue. See also

CRTV Cable, Inc. v. Shannondale, Inc., 792 F. Supp. 1018, 1021-22

(N.D. W Va. 1992). The four factors which nust be considered in
granting the prelimnary injunction under the Fourth GCrcuit test
are:

(1) the likelihood of irreparable harmto the plaintiff
if the prelimnary injunction is denied, (2) the
i kel ihood of harm to the defendant if the requested
rel
wil |

ef is granted, (3) the likelihood that the plaintiff
succeed on the nerits, and (4) the public interest.

Direx Israel, 952 F.2d at 812 (citing Rum Creek, 926 F.2d at 859).

Additionally, the “[p]laintiff bears the burden of establishing
t hat each of these factors supports granting the injunction.” 1d.,

(quoting Technical Publishing Co. v. Lebhar-Friedman, Inc., 729

F.2d 1136, 1139 (7th Gir. 1984)).

The Direx Israel court enphasized that “[t]he ‘likelihood of
irreparable harm to the plaintiff’ is the first factor to be
considered in this connection.” [|d. If the plaintiff nakes “a

‘clear showi ng’ of irreparable injury absent prelimnary injunctive
relief,” a district court nust then balance the I|ikelihood of
irreparable harmto the plaintiff wi thout an i njunction agai nst the
l'i kelihood of harm to the defendant with an injunction. 1d.:

Bl ackwel der, 550 F.2d at 195. Then, if a decided inbal ance of

hardshi p appears in the plaintiff’s favor, the plaintiff need not

13



show a |ikelihood of success; plaintiff need only show that grave
or serious questions are presented by plaintiff’s claim [|d. at

195-96; see also Janes A. Merritt & Sons v. Marsh, 791 F.2d 328,

330 (4th Cir. 1986) (“when the bal ance of harmdeci dedly favors the
plaintiff, he is not required to make a strong showng of a
l'i kel i hood of success . . . .”). The district court should also

consider the public interest. Bl ackwel der, 550 F.2d at 196.

However, as the Blackwelder court concluded “[t]he two nore

inportant factors are those of probable irreparable injury to
plaintiff without a decree and of likely harmto the defendant with
the decree.” 1d.

The issuance of a prelimnary injunction is commtted to the

sound discretion of the district court. Conservation Council of

North Carolina v. Costanzo, 550 F.2d 498, 502 (4th Cr. 1974). |If

a prelimnary injunction is granted, the order granting the sane
must “set forth the reasons for its issuance; shall be specific in
ternms; [and] shall describe in reasonable detail, and not by
reference to the conpl aint or other docunent, the act or acts to be
restrained.” See Fed. R GCv. P. 65(d); Fed. R Gv. P. 52(a) (“in
granting or refusing interlocutory injunctions the court shall [ ]
set forth the findings of fact and conclusions of |aw which
constitute the grounds of its action”).
V. Discussion
First, Merrill Lynch nust establish that it is likely to

suffer irreparable harmif injunctive relief is not granted. See
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Direx Israel, 952 F.2d at 812. Irreparable harmto Merrill Lynch

must be actual and inmm nent, not renote or speculative. As the

court noted in Direx |srael:

The hardship balance and the |I|ikelihood of success
determ nation are separate, sequential steps in the
application of the hardship test. [Blackwelder Furniture
Co. of Statesville, Inc. v. Seilig Mg. Co., 550 F.2d 189
(4th Gr. 1977)] makes it plain that the bal anci ng of
hardship should proceed any consideration of the
i kelihood of success. * * * and the reason for this
statenent is easy to understand. The hardship test, by
its very nature is to proceed the consideration of the
I'i kel i hood of success, since the outcone of the hardship
test fixes the degree of proof required for establishing

the likelihood of success by the plaintiff. If the
hardship balance tilts sharply and clearly in the
plaintiff’s favor, the required proof of I|ikelihood of
success is substantively reduced. Simlarly, if the

hardship to plaintiff is mniml or nonexistent . .

then the burden on the plaintiff to establish Ii kel i hood

of success on the nerits becones considerably greater.

The Iikelihood of success determination is to proceed

only after the hardshi p bal ance itself has been resol ved.

It is obvious error to resolve the hardship test by

including it in the |ikelihood-of-success test.
ld. at 817 (enphasis added). Merrill Lynch argues that the
solicitation of clients is an irreparable harm that cannot be
satisfied by nonetary damages. The Fourth Circuit has recognized
t hat “Irreparability of harm includes ‘inpossibility of
ascertaining with any accuracy the extent of the loss.”” Merrill

Lynch Pierce, Fenner & Smth, Inc. v. Bradley, 756 F.2d 1048, 1055

(4th Cr. 1985). A nonetary calculation of the loss of profits
fromlost clients, lost profits, and lost referrals is difficult.
In addition to loss of actual custoners, the |loss of goodw !l is

i ntangi bl e and al so supports irreparable harm See Milti-Channel

TV Cable Co. v. Charlottesville Quality Cable Operating Co., 22

15



F.3d 546 (4th CGr. 1994) (holding that when failure to grant
prelimnary relief creates possibility of permanent |[|oss of
custoners to conpetitor or loss of goodwill, irreparable injury
prong is satisfied). Alternatively, the harmto the defendants is
not substantial. While there would be, of course, the likelihood
of sonme harmto defendants if the injunctive relief is granted, it
is clear fromthe evidence that the defendants each left Merril
Lynch for greater financial renuneration, in addition to perceived
greater job satisfaction.

Because, however, the bal ance of hardships in this case does
not, at least at this point, overwhelmngly favor the plaintiff,
this Court nust also consider whether the plaintiff has shown a
strong likelihood of success. This Court finds that there is a
strong probability of success on the nerits based upon the clear
and unequi vocal | anguage of the various contracts. Such |anguage
has been upheld by various courts including the Fourth Crcuit in

Br adl ey. See Bradley, 756 F.2d at 1054: see also Merrill Lynch,

Pierce, Fenner & Smith, Inc. v. Napolitano, 85 F. Supp. 2d 491

(E.D. Pa. 2000) (recent case holding likelihood of success on
nerits based on simlar facts). The plaintiff has denonstrated
that the defendants have l|eft their enploynent as successful
st ockbr okers and have actively attenpted, w thout apparent notice
tothe plaintiff, to transfer the business of their former clients
at Merrill Lynch to hinself or herself at Prudential. To hold that

the letters to Merrill Lynch clients fromthe defendants witten
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over the weekend after their abrupt exit fromMerrill Lynch do not
contain “solicitations” under the enpl oynent agreenents would be to
blink at reality. There is also a clearly denonstrated prospect of
destruction of goodwill and the msuse of client confidential

i nformati on. See Merrill Lynch v. Ran, 67 F. Supp. 2d 764, 780

(E.D. Mch. 1999) (“In considering the hardships to all involved,
however, those suffered by defendants are the | east deserving of
the court’s consideration as their travails were needl essly, self
i nposed, unlike the burdens on custoners and Merrill Lynch, which
was not chosen, but rather were inflicted by defendants’
contractual breaches.”)

This Court wll also address the defendants’ argunent that
these contracts constitute unenforceable contracts of adhesion
“An  adhesion contract is generally defined as one ‘drafted
unilaterally by a business enterprise and forced upon an unwilling
and often unknowi ng public for service that cannot readily be

obt ai ned el sewhere.’” Hel m ck v. Potomac Edison Co., 406 S.E. 2d

700, 707 (W Va. 1991) (quoting Jones v. Dressel, 623 P.2d 370, 374

(Colo. 1981)). I n addressing both unconscionable contracts and
adhesi on contracts, the court nust focus on the relative positions
of the parties, the adequacy of the bargaining position, the
meani ngful alternatives available to the plaintiff, and the

exi stence of unfair terms in the contract. See Arnold v. United

Conpanies Lending Corp., 511 S E. 2d 854, 860 (W Va. 1998);

Hel mck, 406 S.E. 2d at 707. It is inpossible to say that
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def endants’ contracts were unconsci onabl e or constituted contracts
of adhesi on. Al t hough there is sone disparate bargaini ng power
between Merrill Lynch as an enployer and prospective enpl oyees,
there is no gross disparity that would render this contract
unenf or ceabl e. Defendants are intelligent and educated
individuals. Additionally, this situation is clearly not of the
sane vein as insurance contracts and those contracts with public
utilities that are used as cl assi c exanpl es of adhesi on contracts.
Moreover, the contracts entered into by the defendants do not seem
unfair, unenforceable or unsupported by proper consideration.
This Court wll al so address defendants’ contention that under
West Virginia lawthe Merrill Lynch contacts which are the subject
of this litigation are unenforceable. Defendants correctly assert
that under West Virginia law, a contractual covenant between an
enpl oyer and an enpl oyee which restricts the enpl oyee fromengagi ng
in business simlar to that of the enployer within a designated
time and territory after the enploynent should cease, wll be
enforced if the restriction is reasonably necessary for the
protection of the enployer and if the restriction does not inpose

undue hardship on the enployee. Moore Business Fornms, Inc. V.

Foppi ano, 382 S. E. 2d 499 (W Va. 1989); Helns Boys, Inc. v. Brady,

297 S.E.2d 840 (W Va. 1982). The nost comonly asserted
protectable enployer interests are: (1) skills the enployee
acquired in the course of enploynent; (2) confidential or unique

information, such as trade secrets or custoner lists, and (3) the
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goodwi I | of the enployer. As this Court found followng the
tenporary restraining order hearing, the conputer lists that were

conpiled by defendants in this <case utilized proprietary

information, including Merrill Lynch client nunbers and socia
security nunbers. The Court still believes that consideration of
such conputer lists as client lists qualify as “trade secrets”

under the UniformTrade Secrets Act as adopted in West Virginia and

the District of Colunbia. See Voorhies v. Gayan Machi nery Co., 446

S.E.2d 672 (W Va. 1994) (finding that trade secrets and custoner

lists are confidential and unique information that are protectable

enpl oyer interests); Reddy v. Community Health Found. of Man, 298
S.E. 2d 906 (W Va. 1982) (san®).

In addition to the “client lists,” the defendants here have
used various client information learned in their capacity as
financial consultants at Merrill Lynch, including client socia
security nunbers and Merrill Lynch account nunbers which were then
used in the maling to clients on a Prudential Securities
| etterhead. Moreover, regardless of the definition of trade
secrets and custoner lists, the letter sent to Merrill Lynch on the
Prudential Securities |letterhead clearly anounted to a solicitation
which was also prohibited by the enploynment contracts. Her e,
Merrill Lynch took extensive precautions to ensure the
confidentiality of certain custonmer information including having

defendants sign at |east three separate agreenents providing for

confidentiality and non-disclosure of certain information. The
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| anguage of the enploynent agreenents in this case i s unanbi guous.
Simlar or identical enploynent agreenents have been uphel d by many

circuits, including the Fourth Circuit in Merrill Lynch v. Bradl ey,

756 F.2d 1048, 1055 (4th G r. 1985).

Finally, this Court finds that the public interest is served
by enforcing contracts in an industry that has | ong used and relied
upon such restrictive agreenents. This Court observed the
def endants, each of whomtestified at the prelimnary injunction
hearing, and determned that all of them were experienced,
know edgeabl e and wel | - educat ed i ndi viduals. Wile the Court wll
accept their testinony that they did not read their enploynent
agreenents before they freely signed them they nmust be bound by
the terns and conditions of their agreenents which are clear and

unanbi guous. See Reddy v. Community Health Foundati on of Man, 298

S.E.2d at 910 (W Va. 1982) (“A person who fails to read a docunent
to which he places his signature does so at his peril.”). To deny
injunctive relief in this case woul d cast doubt on the integrity of

contractual agreenents. Merrill Lynch v. Kraner, 816 F. Supp

1242, 1248 (N.D. Onhio 1982). I njunctive relief insuring the
enforcenent of these agreenents which the court finds under West
Virginia law protects a legitimte business interest of the

enpl oyer and does not inpose an undue hardship on the enpl oyee,
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wll further prevent defendants fromviolating a cardinal equity
rule that one should not benefit fromhis or her own w ongdoing.?

Accordingly, based upon the above findings of fact and
conclusion of law, a prelimnary injunction pursuant to Federa
Rule of Civil Procedure 65 is GRANTED and it is hereby ORDERED
t hat :

1. The Defendants are prelimnarily enjoined, directly or
indirectly, and whether alone or in concert with others, including
an officer, agent, enployee and/or a representative of Defendants’
new enpl oyer, Prudential Securities from

(a) soliciting any business fromany client of Merril

Lynch whom Def endants served or whose nane becane known

to the Defendants while the enploy of Merrill Lynch, and

further, fromaccepting any busi ness or account transfers

fromany of said clients whom Def endants have solicited

at any tine in the past for the purpose of doi ng business

w th Defendants’ present enployer, Prudential Securities

(excluding all nenbers of Defendants’ imediate famlies

and, in the case of Coffindaffer, Rector and Tragenann,

> Wi | e def endants have argued that Rule 11870 of the New York
Stock Exchange and Rule 412 of the National Association of
Securities Dealers prohibit the enjoining of account transfers
under these circunstances, the plaintiff argues that these are
“mechani cal rules of transfer” which do not address the effect of
injunctive relief on a transfer request. This Court has revi ewed
these rules and agrees with plaintiff. Further, this Court cannot
| ocat e any case authority for this proposition and def endants have
not cited any such authority.
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t hose clients who reside nore than 100 mles fromMerril

Lynch’s O arksburg, West Virginia office); and further;

(b) using, disclosing or transmtting for any purpose,

including solicitation of said clients, the information

contained in the records of Merrill Lynch; and that al
original records and copies and/or other reproductions

t hereof, in whatever form be returned to the Plaintiff

Merrill Lynch inmediately.

2. Pursuant to Federal Rule of Cvil Procedure 65(c), the
bond given by the plaintiff in the amount of $200,000.00 at the
time of the granting of the tenporary restraining order shall
continue in effect until further order of this Court.

3. To the extent not already done so in accordance with the
Court’s order of My 25, 2000, defendants and anyone acting in
active concert or participation wth defendants who recei ves act ual
notice of this order, including any agent, enployee, officer or
representative of defendant’s present enployer, Prudential, are
further ordered toreturnto Merrill Lynch’s O arksburg/Bridgeport,
West Virginia office any and all information pertaining to Merrill
Lynch clients, whether in whole or partial form and whether in
original, copied, conputerized, handwitten or any other form and
to purge such information from their possession, custody or
control, within twenty-four (24) hours of service of this order

upon defendants or their |egal counsel.
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4. This order shall remain in full force and effect until
such tine as this court specifically orders otherwise or until a
final decisionis rendered by a duly appointed panel of arbitrators
follow ng the conpletion of expedited hearings in the arbitration
proceedi ngs commenced by Merrill Lynch with the Nationa
Associ ation of Securities Deal ers; and

5. The parties are directed to proceed with the expedited
arbitration proceeding comenced by Merrill Lynch before a duly
appoi nted panel of arbitrators in accordance with Rule 10335(g) of
the NASD Code of Arbitration Procedure, w thout waiver of the
parties’ rights thereunder.

I T IS SO ORDERED.

The Cerk is directed to transmt copies of this order to
counsel of record herein.

DATED: June 16, 2000

[ S/
FREDERI CK P. STAMP, JR
UNI TED STATES DI STRI CT JUDGE
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