IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF WEST VI RG NI A

SOUTHERN STATES COOPERATI VE
| NCORPORATED, a Virginia
cor porati on,

Pl aintiff,

v /1 CIVIL ACTI ON NO

1:01CVv31
(Judge Keel ey)

|.S.P. COVWPANY, INC., a West Virginia
corporation; STEVEN J. GARVIN, as
President of |1.S.P. Co. and Individually;
and DI ANE E. GARVIN, as a representative
of I.S.P. Co. and Individually,

Def endant s.

ORDER GRANTI NG- | N- PART AND DENYI NG- I N- PART
PLAINTI FF'S MOTI ON TO DI SM SS COUNTERCLAI M

On February 28, 2002, the Court conducted a hearing
regar di ng Sout hern St at es Cooperative, I ncorporated's (“Southern
States”) notion to dismss the defendants’ counterclaim for
failure to state a claim pursuant to F. R Civ. P. 12(b)(6).
Sout hern States appeared by its attorney and the defendants,
Steven Garvin and Diane Garvin (“the Garvins”), appeared in
person and wi t hout counsel.

At the hearing, the Court DEN ED Sout hern States’ notion to

dism ss the counts in the counterclaimfor negligence, strict
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liability and breach of inmplied warranties and GRANTED its
motion to dism ss the clainms of abuse of process, violation of
the West Virginia Commercial Feed Law and vi ol ati on of the West
Virginia Pesticide Control Act.

| . STATEMENT OF THE FACTS

On a notion to dismss, pursuant to F. R Civ. P. 12(b)(6),
the Court views the facts in the light nost favorable to the

def endant. Mayes v. Rapoport, 198 F.3d 457, 460 (4" Cir. 1999).

The counterclaim filed by the Garvins alleges that they
operated a thoroughbred breeding operation in Salem West
Virginia and purchased feed for all of their horses from
Southern States’ retail store located in Cl arksburg, West
Virginia. According to the Garvins, in April 2000, their prize
stallion, Oswal d, devel oped abscessed feet and contracted edenm,
and, on May 31, 2000, their brood mare, Grounds for Divorce,
becanme bl oated and died. During this time, the Garvins’' other
horses al so became ill and bl oat ed.

On June 4, 2000, Steven Garvin found Brodifacoum

rodenticide, a rat poison, in a bag of feed purchased from
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Sout hern States. He immediately hired a veterinarian to exam ne
his horses, and the veterinarian discovered that the blood
clotting time in the horses was two ti mes slower than the nornal
rate, a synptom conpatible with rat poison consunption. The
Garvins contend that, on June 7, 2000, enployees of Southern
St ates di scovered chunks of rat poison in the supplies of whole
corn at its Clarksburg store.

On June 13, 2000, a necropsy was performed on Grounds for
Divorce that revealed “nultiple areas of large ecchynotic
| esi ons under the secrosal |ayer of the small intestine that
appeared to be pre-nortem approximtely three to four liters of
henmorrhagic fluid in the pertoneal cavity and green stains on

the liver.” The Garvins allege that these synptons also are
conpatible with rat poison consunpti on.

As aresult of Oswald s declining health, he was eut hani zed
on Novenber 27, 2000. The Garvins then placed their remaining
horses for adoption due to their ill health, devaluation and

mai Nt enance expenses.

1. PROCEDURAL HI STORY
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Case |

On Septenmber 29, 2000, Southern States filed a conpl aint
against I.S.P. and Steven Garvin to perpetuate testinony and
facts relating to the condition of the horses and the
def endants’ | and. Subject matter jurisdiction was prem sed on
diversity jurisdiction. Southern States is incorporated and
mai ntains its principal place of business in Virginia. The
defendant, I.S.P., is incorporated and maintains its principa
pl ace of business in West Virginia, and the defendant Steven
Garvin is a citizen and resident of West Virginia.

Following the parties’ agreenent that this civil action
could be dism ssed due to the pending federal and state civi
| awsuits between the parties, the Court dism ssed Case | with
prejudi ce on June 18, 2001

Case II

On February 28, 2001, Southern States sued |.S.P. and the
Garvins in federal court, all eging defamati on, product

di spar agenent and tortious interference wth busi ness
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rel ati onshi ps. Subject matter jurisdiction again was based on
the parties’ diversity of citizenship.

The Garvins and I.S.P. filed an answer and countercl ai mon
June 29, 2001. That counterclaim alleges that Southern States
vi ol ated provisions of West Virginia s Uniform Comrercial Code,
Commerci al Feed Law and Pesticide Control Act. Additionally,
there are clainms for negligence, strict liability and abuse of
process. Southern States has filed a notion to dism ss Case ||

Case 111

On March 7, 2001, Steve Garvin and |.S.P. sued Southern
States in the Circuit Court of Harrison County, alleging the
sane violations of Wst Virginia s Comercial Feed Law,
Pestici de Control Act and Uniform Conmerci al Code and cl ai ns for
negligence and strict liability pending in federal court. In
addition, the conplaint alleged violations of West Virginia s
Consuner Credit and Protection Act and contained a claim for
breach of contract, but it did not allege an abuse of process

claim Southern States filed a notion to dism ss this conpl ai nt
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on April 10, 2001, which the circuit court denied on January 29,
2002.

I11. LEGAL ANALYSI S

A. Preclusive Effect of State Court Ruling

Because the counterclaim in federal court essentially
presents the sane clains as those alleged in state court, this
Court nust determ ne whether the circuit court’s ruling on the
motion to dism ss has any preclusive effect on the action here.

“A federal court, as a matter of full faith and credit,
under 28 U.S.C. 8§ 1738, nust give a state court judgnent the
sane preclusive effect as the courts of such State would give.”

Heckert v. Dotson, 272 F.3d 253, 257 (4" Cir. 2001); 28 U S.C

§ 1738.
“The Suprenme Court and our cases have nmade clear that a federal
court must ‘refer to the preclusion law of the State in which

the judgnment was rendered.” Marrese v. Anerican Acadeny of

Ort hopaedi c Surgeons, 470 U.S. 373, 380 (1985); Heckert v.

Dot son, 2272 F.3d at 257.
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In West Virginia, “under the doctrine of res judicata, a
judgnent on the nmerits in a prior suit bars a second suit
involving the sanme parties or their privies based on the same

cause of action.” Blake v. Charl eston Area ©Medical Center, 201

W Va. 469, 476, 498 S.E.2d 41, 48 (W Va. 1997); Porter v.
McPherson, 198 W Va. 158, 166, 479 S.E.2d 668, 676 (W Va.
1996). “The rationale underlying the preclusive effect of res
judicata is to avoid “the expense and vexation attending
relitigation of causes of action which have been fully and
fairly decided.” Blake, 201 W Va. at 476, 498 S. E.2d at 48;

Sattler v. Bailey, 184 W Va. 212, 217, 400 S.E.2d. 220, 225 (W

Va. 1990).
Conmparing the identity of two suits for purposes of res
judicata, West Virginia s highest court, has stated:

“A cause of action” is the fact or facts
which establish or give rise to a right of
action, the existence of which affords a
party a right to judicial relief. The test
to determine if the cause of action invol ved
in the two suits is identical is to inquire
whet her the sanme evi dence woul d support both
actions or issues. If the two cases require
substantially different evidence to sustain
them the second cannot be said to be the

7
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sane cause of action and barred by res
j udi cat a.

Bl ake, 201 W Va. at 476, 498 S.E.2d at 48; \White v. SWCC, 164

W Va. 284, 290, 262 S.E.2d 752, 756 (W Va. 1980).

The requirenents of the doctrine of res judicata contenpl ate
a final adjudication by a court that has jurisdiction of both
t he subject matter and the parties in the litigation, “not only
as to the matters actually determ ned, but as to every other
matter which the parties mght have litigated as incident
thereto and comng within the |egitinmate purview of the subject-
matter of the action.” Blake, 201 W Va. at 476- 477, 498 S.E. 2d
at 48-49. In the state case filed by the Garvins, the circuit
court denied Southern States’ nmotion to dismss as to all
claims, including those currently pending in this Court.

Pursuant to W Va. R Cv. P. 12(b)(6), a dism ssal of
claims for failure to state a claim upon which relief can be
granted, and wi thout reservation of any issue, is presuned to be

on the nerits. Sprouse v. Clay Communication, Inc., 158 W Va.

427, 461, 211 S.E.2d 674, 696 (W Va. 1975). Here, however
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Sout hern States’ notion to dismss was denied and all clains
remai n pendi ng.
Thus, the circuit court’s ruling did not amunt to a final

adjudication on the nerits. See Arroyo v. K-Mart Inc., 81

F. Supp.2d 301, 310 n. 18 (D. P.R 1999)(holding that the
district court’s denial of the 12(b)(6) nmotion to dism ss did

not have the requisite finality to be a final judgnent); Laing

v. Shanberg, 13 F. Supp.2d 1186, 1191 (D. Kan. 1998) ( hol di ng t hat
there was no judgnment on the nmerits where the state court judge
denied a notion to dism ss wthout coment).

“A final judgnment of one court in an in personam case
ordinarily will preclude further duplicative proceedings in the

ot her court.” Donovan v. City of Dallas, 377 U.S. 408 (1964)

(stating that a state court and federal court with concurrent
jurisdiction over an in personam suit nmay proceed until one
court delivers a final judgnment); Mooes FeperaL Practice 3D 8

120. 20(3) .
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Because no final judgnment was entered in state court, the
doctrine of res judicata does not apply to the case in this

Court.

B. Southern States’ Mdtion to Disniss

1. Standard of Review

In ruling on a motion to dismss under Fed. R Civ. P.

12(b)(6), dism ssals are rarely granted. Rogers v. Jefferson-

Pilot Life Ins. Co., 883 F.2d 324, 325 (4th Cir. 1989).
Cenerally, a court should not dismss a conplaint for failureto
state a claim®“unless it appears certain that the [claimant] can
prove no set of facts which would support its claimand would

entitle it to relief.” Myl an Lab., Inc. v. WMdtakari, 7 F.3d

1130, 1134 (4th Cir. 1993), cert. denied, 510 U. S. 1197 (1994).

I n making this determ nation, a court nust viewthe conplaint in
the light nost favorable to the claimant, accepting as true all

wel | - pl eaded factual allegations. Randall v. United States, 30

F.3d 518, 522 (4th Cir. 1994), cert. denied, 514 U S. 1107
(1995) .

2. West Virginia Commercial Feed Law

10
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The Garvins’ counterclaim alleges the follow ng violation

of the West Virginia Commercial Feed Law.

26. The plaintiff, Sout hern St at es,

manuf act ured, distributed, and/or sold the

af orementi oned adulterated feed in violation

of provi si ons of the West Virginia

Comrerci al Feed Law, West Virginia Code 8

19-4-1, et seq.
Sout hern States argues that the defendants have failed to state
a cause of action under the West Virginia Commercial Feed Law
because it does not create a private cause of action and does
not regul ate whole corn. Southern States also argues that the

Commerci al Feed Law is preenpted by FIFRA

a. Private Cause of Action

The Garvins contend that W Va. Code 8 55-7-9 creates an
inplied private cause of action wunder the Wst Virginia
Commerci al Feed Law. Section 9 states:

Vi ol ati on of statute

Any person injured by the violation of any
statute may recover from the offender such
danage as he may sustain by reason of the
viol ation, although a penalty or forfeiture
for such violation be thereby inposed,
unl ess the sanme be expressly nentioned to be
in lieu of such danages.

11
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I n determ ning whether this statute creates a private cause
of action, the Court nust consider not only the | anguage of
8 55-7-9, but also the follow ng four factors:

(1) [T]he plaintiff nust be a menber of the
class for whose benefit the statute was
enacted; (2) consideration nust be given to
|l egislative intent, express or inmplied, to
determ ne whether a private cause of action
was i ntended; (3) an analysis nust be made of
whether a private cause of action is
consistent with the underlying purposes of
the |l egislative schene; and (4) such private
cause of action nmust not intrude into an area
del egat ed excl usively to t he f eder al
gover nment .

Syl. Pt. 1, Hurley v. Allied Chem Corp, 164 W Va. 268, 262

S.E.2d 757 (W Va. 1980). Accord Wl ford v. The Children’s Hone

Society of West Virginia, 17 F. Supp.2d 577, 583 (S.D.WV. 1998);

and Reed v. Phillips, 192 W Va. 392, 396, 452 S.E 2d 708, 712

(W Va. 1994).

Based on these factors, the West Virginia Comrercial Feed
Law does not give rise to a private cause of action under the
facts of this case. First, the Garvins are not part of the cl ass
of individuals the statute was enacted to benefit. The Conmmerci al

Feed Law is wholly regulatory in nature and intended to benefit

12
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the general public by providing standards for commercial feed.
“Statutes that focus on the person regulated rather than the
i ndi viduals protected create ‘no inplication of an intent to

confer rights on a particular class of persons.’” Al exander V.

Sandoval , 532 U. S. 275, 289 (2001)(quoting California v. Sierra

Club, 451 U.S. 287, 294 (1981)).

Second, in 1991, when the | egi sl ature enacted t he Comrerci al
Feed Law, House Bill No. 2583, it did not evince an intent to
permt private enforcenment of the statute. Although there is
neither legislative history nor case law relating to the West

Virginia statute, in Enmerald Pork v. MIIls Inc., 17 F. Supp. 2d 816

(C.D. II'l. 1998), a district court found that a simlar Illinois
statute did not give rise by inplication to a private cause of
action. The court recogni zed that the state general assenbly, in
enacting the Illinois Comrercial Feed Act, had authorized the
Director of the Illinois Department of Agriculture to enforce the
statute “rather than relying upon individuals to bring suits
either on their own behalf or acting as private attorney generals

[sic].” 1d. at 817.

13
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When determning legislative intent, the Second Circuit
recently stated that the anal ysis nust begin with a revi ew of the

text and structure of the statute. Onsted v. Pruco Life

| nsurance Co., No. 00-9511, 2002 W. 362654, at *2 (2d Cir. Mar.

7, 2002). In holding that the Investnent Conpany Act of 1940
(ICA), 15 U.S.C. § 80a-1, et seq. (Supp. 2001), provides no
private cause of action for violations of particular provisions
of the Act, it considered that Congress had not explicitly
provided a private cause of action for the violations at issue,
that the | CA authorized the Securities and Exchange Comm ssion to
enforce its provisions, and that Congress explicitly had provided
a private cause of action for the enforcenent of other sections
of the Act. Id. at *2-3. Furthernore, where a statute is
unambi guous, | egislative history is “instructive only upon ‘the
nost extraordinary showing of contrary intentions.’” |d. at *4

(quoting Garcia v. United States, 469 U S. 70, 75 (1985)).

Here, West Virginia s Comrercial Feed Law does not explicitly
provide a private cause of action to those, such as the Garvins,

who are not regul ated persons under its provisions. The i ntent of

14
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the legislature in enacting the Comercial Feed Law was to
establish a conprehensive regulatory scheme that del egates
substantial enforcenment authority to the Conmm ssioner of
Agricul ture.
For exanple, the Comm ssioner is authorized to enter and i nspect
| ocati ons where commerci al feed is manufactured, distributed and
transported. He also can performtests on commercial feed, issue
permts and registrations, collect fees and penalties, conduct
sanpling, conduct hearings, assess penalties, establish and
maintain feed testing facilities, report analytical results,
publish and distribute reports and pronulgate adm nistrative
rules. W Va. Code 8 19-4-3. This delegation of authority is so
enconpassing as to indicate that the legislature did not intend
to rely on the public to enforce the statute through private
causes of actions.

Third, a private cause of action is not consistent with the
under | yi ng purpose of this |l egislative schenme, which provides for
crimnal penalties and authorizes the Conm ssioner to assess

civil penalties payable to the State. W Va. Code 8§ 19-14-15. In

15
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addition, 8 19-4-7 specifically addresses available | egal
recour se:

Heari ngs and Appeal s

(a) No application shall be refused until the
applicant has the opportunity to anmend
hi s/ her application to conmply wth the
requi renments of this article.

(b) No registration or permt shall be
refused, suspended or revoked wuntil the
registrant or pernmttee shall have the

opportunity to have a hearing before the
conm ssi oner.

(c) Any person adversely affected by an act,
order or ruling made pursuant to the
provisions of this article, may within forty-
five days thereafter, bring an action for
judicial review in the circuit court of the
county in which the violation occurred. Any
party aggrieved by a final judgnent entered
by a circuit court, nmay appeal to the West
Virginia Suprene Court of Appeals.

Thi s | anguage i ndi cates that only individual s regul ated under the
| aw have recourse to the statute’'s adm nistrative and judici al
remedi es. Because the Garvins seek no redress froman act, order
or ruling made pursuant to the Comrercial Feed Law, it would be

inconsistent with the underlying purposes of the statute to

16
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permt themto bring a private cause of action agai nst Southern
St at es.

Finally, under the fourth factor of the test, a private
cause of action under the facts here would not intrude into an
area del egated exclusively to the federal governnment. Although
Sout hern States asserts that the Federal Insecticide, Fungicide
and Rodenticide Act (FIFRA) preenpts any clains the defendants
may have under the Comercial Feed Law, it clearly does not.
“FIFRA is the primary federal regulatory schene for pesticides.”

Didier v. Drexel Chem cal Conpany, 86 Wash. App. 795, 798, 938

P.2d 364, 366 (Wash. 1997). “It grants the Environnmental
Protection Agency (EPA) authority over registration, |abeling and
enforcenent,” and nandates the EPA to register pesticides
distributed and sold in the United States. [d.; 7 US.C
§ 136(a)(Supp. 2001). Although FIFRA is a *“conprehensive
regul atory schene,” Congress did not intend for it to preenpt the

entire field. Wsconsin Public Intervenor v. Mortier, 501 U S.

597, 601, 613 (1991).

17
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FI FRA only preenpts state law that permts the sale or use
of pesticides prohibited under FIFRA and that | nposes
requirenents for |abeling and packaging “in addition to or

different” fromFIFRA. 7 U S.C. 8§ 136(v)(a)-(b); see Hawkins v.

Leslie’'s Pool Mart Inc., 184 F.3d 244, 255 (3d. Cir. 1999); Wrm

v. American Cyanamid Co., 5 F.3d 744, 748 (4th Cir. 1993) (Wrm

I1); Jeffers v. Wal-Mart Stores, 84 F.Supp.2d 775, 777, 784

(S.D.WYV. 2000). In addition, the Fourth Circuit has held that
FI FRA does not preenpt “state-inposed standards of care relating
to product design, manufacture, testing and the like . . .7 Wirm

V. Anerican Cyanamd Co., 970 F.2d 1301, 1307 (4th Cir.

1992) (Worm ).

The Garvins’ <claim that Southern States manufactured,
di stributed and/or sold feed in an adulterated state in violation
of the Comrercial Feed Law, does not inplicate pesticide
regul ation requirenents, including |abeling or packagi ng, under
state law or FIFRA. Therefore, Southern States’ preenption

argunment is not well founded.

3. West Virginia Pesticide Control Act

18
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I n support of their claimunder the West Virginia Pesticide
Control Act, the Garvins allege that:

The Plaintiff, Southern States, manufact ured,
di stri buted, and/or sold the aforenentioned
adul terated feed in violation of provisions
of the West Virginia Pesticide Control Act,
West Virginia Code § 19-16A-1 et seq.

a. Private Cause of Action

As noted earlier, the provisionin 8 55-7-9 that “any person
infjured by the violation of any statute may recover from the
of fender such danages as he mmy sustain by reason of the
viol ation” nmust be analyzed in conjunction with the four factors
from Hurley and its progeny. Those factors establish that an
inplied private cause of action does not exist under West
Virginia’s Pesticide Control Act.

First, the defendants are not nenbers of the class for whose
benefit the statute was enacted. Section 19-16A-2 sets forth the
st at ed purpose and | egi sl ative findings of the Act, and provi des,
in pertinent part, that “[t]he purpose of this article is to
regul ate and control pesticides in the public interest, by their

registration, use and application.” It then states that it is

19
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necessary to provide for the control of pesticides because they
may be injurious to man, animals and the environnment. 1d. Thus,
the |l egislature expressly identified the public as a whole as the

beneficiary of this |egislation. See Sandoval, 532 U. S. at 289.

Second, the intent of the West Virginia legislature in
enacting this statute does not evince an i nplied private cause of
action. When the | egislature enacted the Pesticide Control Act in
1990, and anended it in 1995, it expressly characterized the Act
as a regulatory statute enacted for the purpose of controlling
pesticides in the public interest. Section 19-16A-4 of the Act
del egates substanti al authority to the Comm ssioner of
Agriculture, including authority to receive grants, contract
research projects, test pesticides and train individuals, sell,
store and dispose of pesticides, pronulgate rules, register
pesticides, record |icenses and regi strations, revoke and suspend
licenses, and establish a fee structure, as well as other
requi renments. The Conm ssi oner also has the power to pronul gate

and adopt rules permtting consent agreenents or negoti ated

20
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settlenments regardi ng assessed penalties. 8§ 19-16A-22(c). This
del egation of authority indicates that the |egislature intended
t hat the Comm ssioner, not private plaintiffs, would enforce the

statute. See Enerald Pork, 17 F.Supp. 2d. at 817.

Third, the Garvins’ private cause of action 1is not
consistent with the underlying purpose of the Act. Section 19-
16A-22(a) provides for crimnal penalties and authorizes the
Conmi ssi oner to i npose civil penalties for violations of the Act,
whi ch, under § 19-16A-22(b), are payable to the state. Persons
aggrieved by an action of the Conm ssi oner may seek revi ew of the
adm ni strative decision in a court of conpetent jurisdiction. §
19-16A-20. In as nuch as the Garvins are not persons aggri eved by
an action of the Comm ssioner, their cause of action is
i nconsi stent with the underlying purpose of the Act.

Finally, unlike under West Virginia s Comercial Feed Law,
a private cause of action under the West Virginia Pesticide
Control Act might intrude into an area del egated exclusively to
the federal governnent. Southern States, in fact, argues that

FI FRA preenpts a claim under the Pesticide Control Act. Wile

21
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FIFRA is not intended to preenpt the entire field of pesticide
regul ation, Worm 970 F.2d a 1307, it does preenpt a state from
permtting the sale or use of pesticides in conflict with its
provisions, and from inposing any |abeling and packaging
requirenments “in additionto or different fromthose” required by
its provisions. 7 U S.C. 8§ 136(v)(a)-(b).

The Garvins generally claim that Sout hern  States
manuf actured, distributed and sold the adulterated feed in
violation of the Act; however, they have not alleged that any
specific provision of the Act was violated. Section 19-16A-21
enunerates violations under the Act, including violations of
product regi stration and busi ness/ appl i cat or regul ati on
provi sions. Although the claim here would be preenpted if it
alleged a violation of the Act that is in addition to or
different fromFIFRA s regul ati ons or standards for packagi ng and
| abel i ng, the Court need not decide this i ssue because no private
cause of action arises by inplication under the statute. The

Pesticide Control Act is aregulatory statute i ntended to benefit
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the public as a whole, and to be enforced by the state

Comm ssi oner of Agriculture, not by private citizens.

4. Abuse of Process

In their counterclaim the Garvins allege that Southern
States willfully and maliciously issued process against themto
intimdate and harass them As a result of the abuse of process,
the Garvins claimthey have suffered annoyance, i nconveni ence and
enoti onal distress, and have had to pay attorney fees and ot her
expenses associated with the litigation.

The tort of abuse of process is well-grounded in West

Virginialaw. In Preiser v. MacQueen, 177 W Va. 273, 352 S.E. 2d

22 (W Va. 1985), the West Virginia Supreme Court of Appeals
expl ai ned the claimof abuse of process as foll ows:

The distinctive nature of an action for abuse
of process, as conpared with the actions for
mal i ci ous prosecution and fal se i npri sonnment,
is that it lies for the inproper use of a
regul arly i ssued process, not for maliciously
causi ng process to issue, or for an unl awf ul
detention of the person.

The authorities are practically unaninmous in
hol ding that to maintain the action for abuse
of process there nmust be proof of a wllful
and intentional abuse or msuse of the
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Pr ei ser,

v. Mirray-

process for the acconplishnment of sone
wrongful object—an intentional and w Il ful
perversion of it to the unlawful injury of
anot her.

As to the proof of nmalice, we have seen that
such proof is not necessary as to the
i ssuance, but is necessary to the use, of the
process, in order to sustain an action of
this character (enphasis added).

177 W Va. at 279, 352 S.E.2d at 28 (quoting G.idewell

Lacy and Co., 124 Va. 563, 569, 571, 576, 98 S.E. 665,

667, 668,

670 (1919)).

In Preiser, the court further stated:

Pr ei ser,,

In an action for abuse of process, as
di stinguished from an action for nmalicious
prosecution, it is not necessary to aver and
prove the termnation of the proceeding in
which the process was issued. It i's
sufficient that one party has wilfully abused
the process after its issuance to the danage
of the other (enphasis added).

177 W Va. at 279, 352 S.E.2d at 28-29 (quoting Miullins

v. Sanders, 189 Va. 624, 633, 54 S. E.2d 116, 121 (Va. 1949)).

Al t hough West Virginia had not deci ded the i ssue explicitly,

other jurisdictions have held that “the nere filing of a

conpl ai nt

does not give rise to a claimfor abuse of process.”
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See Riddell Sports Inc. v. Brooks, 872 F.Supp. 73, 79 (S.D.N.Y.

1995)

The Garvins rely on a Georgia case, Yost v. Torok, 335

S.E. 2d 419, 176 Ga.App. 149 (Ga. 1985), in which the Georgia
Court of Appeals held that an allegation that the defendants had
used a counterclaimto blackmail plaintiffs into dism ssing their
personal injury suit stated a claimfor abuse of process. 1d. at
421. Here, in contrast, the plaintiffs have not all eged that the
def endants used the counterclaiminproperly after filing it. The
Garvins' conplaint alleges only that Southern States caused
process to issue; it does not allege that Southern States

w | fully abused the process after its issuance.

5. Negligence, Strict Liability and Breach of Inplied
Warranties

The Garvins have sufficiently alleged clains for negligence,
strict liability and breach of inplied warranties. The argunment
of Southern States that FIFRA preenpts these clains fails as the
Garvins are not alleging violations of pesticide |abeling and
packagi ng requirenents in their clains.

CONCLUSI ON
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For the reasons discussed above, the Court GRANTS-I N- PART
and DEN ES-I N- PART the notion of Southern States Cooperative,
Inc. to dism ss the counterclaim All clains except the clains of
negligence, strict liability and breach of inplied warranties are
DI SM SSED W TH PREJUDI CE.

It is so ORDERED.

The Clerk is directed to transmt copies of this Oder to
counsel of record by regular mail and to the defendants by
certified mail.

DATED: March 19, 2002.
[ s/

| RENE M KEELEY
UNI TED STATES DI STRI CT JUDGE
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