IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF WEST VI RG NI A

BRENDA S. WESTWOOD and
ROBERT T. WESTWOOD,

Plaintiffs,

V. Il CIVIL ACTION NO. 1:01Cv26
(Judge Keel ey)

DARREN T. FRONK,

THOVAS J. HAMACEK,

ALLEGHENY PLANT SERVI CES, | NC.,
MARYLAND CASUALTY COMPANY,

JOHN DOE, RSKCO. CLAI MS SERVI CES,
I NC., and RI CHARD P. SCHW ND,

Def endant s,

AND

BETH DI LLON and
PH LLI P G DAN EL,

Plaintiffs,

V. Il CIVIL ACTION NO. 1:01CVv35
(Judge Keel ey)

THOVAS J. HAMACEK,

ALLEGHENY PLANT SERVI CES, | NC.,
DARREN T. FRONK, JOHN DOE

1 THROUGH 10, MARYLAND CASUALTY
COVPANY, RSKCO. CLAI MS SERVI CES,
I NC., and RI CHARD P. SCHW ND,

Def endant s.



WESTWOOD, ET AL. V. FRONK, ET AL. 1: 01CVvV26
DI LLON, ET AL. V. HAMACEK, ET AL. 1: 01CV35

MEMORANDUM OPI NI ON AND ORDER

MEMORANDUM OPI NI ON AND ORDER

.  EACTS AND PROCEDURAL HI STORY

This case arises from a February 19, 1999 four-vehicle
accident on Interstate 79 in Marion County, West Virginia. On
that date, a flatbed truck owned by Allegheny Plant Services,
Inc. ["All egheny”] and driven by its enpl oyee, Thomas J. Hamacek
[ "Hamacek"], was traveling northbound on 1-79. Wen the truck
|l ost its dual wheels and axle, this equipnment rolled across the
medi an into the southbound | anes of the interstate, striking a
vehicle driven by Philip Daniel ["Daniel"]. Brenda Westwood
[ "West wood"], who was traveling in a southbound | ane, stopped
her car in order to avoid the resulting debris, and Darren
Fronk’s ["Fronk"] car struck the rear of her vehicle. Thi s
collision pushed Westwood's car across the nmedian into the
nort hbound |anes, where Beth Dillon ["Dillon"], who was
traveling northbound, swerved into a guardrail in an attenpt to

avoi d Westwood’ s vehicl e.



WESTWOOD, ET AL. V. FRONK, ET AL. 1: 01CVvV26
DI LLON, ET AL. V. HAMACEK, ET AL. 1: 01CV35

MEMORANDUM OPI NI ON AND ORDER

West wood, Daniel and Dillon were injured as a result of the
accident!, and each (along with Fronk) also sustained property
danage. The above-styled civil actions arose fromthis chain of

events.

A. The Westwood Acti on

The Westwood plaintiffs filed suit first on January 24,
2001, in the Circuit Court of Marion County, West Virginia [“the
West wood action”]. When Fronk answered that conplaint in state
court on January 31, 2001, he admtted that jurisdiction and
venue were proper, and he also asserted a cross-cl ai m agai nst
co-defendants Hamacek and Allegheny, in which he demanded
indemi fication (or in the alternative, contribution) and
conpensation for personal injuries and property damges that he
had sustained as a result of the accident.

Hamacek and Al |l egheny then renoved the diversity action to
this Court, pursuant to 28 U S.C. 881332 and 1441, et seq

According to the Westwoods, Fronk consented to the renova

West wood' s husband, Robert, sued for | oss of consortium
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contingent upon paynment of his property damage cl aim by Hamacek
and All egheny. Fronk then settled his cross-claim against

Hamacek and Al | egheny.

B. The Dill on Case

Dillon and Daniel filed a separate civil action ["the Dillon
case"] in the Circuit Court of Marion County, West Virginia on
February 5, 2001.2 As happened in the Westwood acti on, Hamacek
and Al | egheny renoved the Dillon case to this Court based on the
parties' diverse citizenship and the anount in controversy. See
28 U. S. C. 881332 and 1441, et seq.

Fronk did not answer the Dillon conplaint prior to renoval.
| nstead, on March 15, 2001, he filed an answer in this Court,
including a cross-claim against Hamacek and Allegheny for
i ndemni fication and contribution identical to the one filed in

state court in the Wstwood acti on.

°The Dill on conpl ai nt names t he sane def endants and i nvol ves
the sane defense counsel as the Westwood acti on.

4
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1. WESTWOOD — MOTI ON TO REMAND

The Westwoods' motion to remand their case to state court
all eges that Fronk's actions in 1) admtting that jurisdiction
and venue were proper in the Marion County Circuit Court, and 2)
filing a perm ssive cross-claimagainst Hamacek and Al | egheny,
constituted a waiver of his renoval rights. The Wstwoods al so
contend that, because Fronk’s consent was invalid, the doctrine
of "constructive waiver" bars the remmining defendants from
removi ng the case.

Hamacek and Al |l egheny have opposed the notion to remand,
arguing that, even if Fronk waived his right to removal, the
Court can assert supplenental jurisdiction over the action by
consolidating it with the Dillon case. Agreeing with the
West wood plaintiffs that Fronk's actions constitute a waiver of
his right to renove the case, the Dillon plaintiffs have filed
a brief in the conpanion case supporting the nmotion to remand.
Citing the doctrine of abstention, they also have asserted that
this Court should remand their case if and when it remands the

West wood acti on.
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C. The Settlenment — Partial Disnmi ssal Oders

Followi ng the full briefing of the notion to remand, the
parties engaged in private settlenent negotiations and, in each
case, settled the plaintiffs' liability clainms, as well as the
cross-claims of Fronk, Hamacek and Al |l egheny. Remaining are the
plaintiffs' bad faith clains agai nst Maryl and Casual ty Conpany,

RSKCo. Clainms Services, Inc., and R chard Schw nd.

11,  WVESTWOOD — PENDI NG MOTI ONS

Fol l owi ng di sm ssal of the liability clainms in these cases,
the issue to be decided in West wood i s whet her defendant Fronk's
actions in state court prior to renoval mandate that the
remai nder of that case be remanded to the Circuit Court of

Marion County, West Virginia.?3

V. ANALYSI S

Anal ysis of the merits of the Westwoods' notion to remand

requi res consideration of whether Fronk waived his right to

SAl so pending is defendant Schwi nd's motion for |eave to
file an anmended answer.



WESTWOOD, ET AL. V. FRONK, ET AL. 1: 01CVvV26
DI LLON, ET AL. V. HAMACEK, ET AL. 1: 01CV35

MEMORANDUM OPI NI ON AND ORDER

renove the case before he was dism ssed fromthe action. If he
did, the Court nust exam ne whether that waiver precludes
adj udi cation of the Wstwoods' clains against the remaining
def endants in federal court. Finally, the Court also nust
eval uate the inpact, if any, that remandi ng the Westwood action

woul d have upon proceedings in the Dillon case.

A. Wai ver of Renpval Rights

The applicable federal statutes, 28 U S.C. 881446(b) and
1447, do not expressly authorize a court to remand a case on the
ground that a defendant or defendants have waived the right to

renoval. |In Grubb v. Donegal Miut. Ins. Co., 935 F.2d 57 (4"

Cir. 1991), however, the Fourth Circuit Court of Appeals
recogni zed that a district court could find such a waiver under
conmon |aw, but only in very limted circunstances:

[ A]l t hough a defendant nay yet waive its 30-day right

to renmoval by denonstrating a 'clear and unequi vocal

intent to remain in state court, such a wai ver shoul d
only be found in '"extreme situations.' ld. at 59
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(quoting Rothner v. City of Chicago, 879 F.2d 1402
1416 (7th Cir. 1989)).

Furthernore, “[a] waiver determ nation involves a factual
and objective inquiry as to the defendant’s intent to waive.”
Rot hner, 879 F.2d at 1408. Treati ses recognize the [|ong-
standing proposition that “[p]articipating in state court
proceedi ngs, such as seeking sone form of affirmative relief
[including filing perm ssive cross-clainms], when the defendant
is not conpelled to take the action...constitutes a waiver of

t he defendant’s right to renove to federal court.” 10 Janes W

Moore, et al., Moore's Federal Practice, § 107.18[3][a].

In Aqualon v. MAC Equipnent, lInc., 149 F.3d 262, 264 (4th

Cir. 1998), the Fourth Circuit stated that “[a] defendant nay
waive the right to renmove by taking sone such substanti al
defensive action in the state court before petitioning for
renmoval ,” noting that district courts have found waivers of the
ri ght to renoval when a defendant has fil ed substantive defenses
in state court. Nevert hel ess, the Court reiterated Gubb's

hol ding that the “‘clear and unequivocal’ intent [necessary] to



WESTWOOD, ET AL. V. FRONK, ET AL. 1: 01CVvV26
DI LLON, ET AL. V. HAMACEK, ET AL. 1: 01CV35

MEMORANDUM OPI NI ON AND ORDER

remain in state court...should be found only in ‘extrene

situations.’” 1ld. at 264.

1. Fronk's Pre-Renpval Actions

According to the Westwoods, Fronk’s pre-renoval adm ssions
that jurisdiction and venue in state court were proper, as well
as his filing of a cross-claimthere, denonstrate a ‘clear and
unequi vocal intent’ toremainin state court. They characterize
Fronk's actions as an invocation of +the state court’s

jurisdiction, citing Baldwin v. Perdue, Inc., 451 F.Supp. 373

(E.D.Vva. 1978), where a district court found that a defendant
had waived its right to renoval by filing a state court cross-
claim Consequently, they contend, Fronk has waived his right
to renmove in this case. Fronk, on the other hand, argues that
any actions he took were nerely "defensive" and, in any event,
were not so extreme as to justify remanding the case.

The Court will address the propriety of each of Fronk's pre-

renoval actions seriatim
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a. Adm ssion of Jurisdiction and Venue

Fronk correctly notes that his state court adm ssions of
jurisdiction and venue do not inpair his right to have the case
heard in this Court, especially since federal and state courts
have concurrent subject matter jurisdiction. The Court agrees
that these adm ssions, wthout nore, do not constitute the

"extrene situation' contenplated in G ubb.

b. Filing of a Cross-Claim

The Westwoods' contention that Fronk's state court cross-
cl ai mwas perm ssive, and t hereby bars his subsequent renoval of
their case, has greater nerit. Fronk maintains that this cross-
claim was compul sory, and that he was obliged to plead his
contribution and indemity clains together with the underlying
action or risk a |later bar of such clains. Although he suggests
that West Virginia public policy conpels aclaimant to join with
the underlying action any intended contribution and indemity
claims, he is incorrect. As discussed below, it is well-

established that the filing of a cross-claim in state court

10
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equates to a 'clear and unequivocal intent' to accede to state

jurisdiction.

2. Subst anti ve Law Regardi ng Cross-Cl ai ns

Rule 13(g) of the West Virginia Rules of Civil Procedure

pl ainly provides that cross-clains are not mandatory:

Cross-cl ai m agai nst co-party. - A pleading may

state as a cross-claimany claimby one party

agai nst a co-party arising out of the transaction

or occurrence that is the subject matter of the

original action or of a counterclaimtherein

relating to any property that is the subject

matter of the original action. (enphasis added).
In interpreting this Rule, at |east one district court within
the Fourth Circuit has recognized that “[i]t is undoubtedly
correct...that a cross-claim under Rule 13(g) of the West
Virginia Rules of Civil Procedure is always perm ssive.”

Anerican Indus. Leasing Conpany v. Law, 458 F. Supp. 764 (D. M.

1978). Moreover, Moore's Federal Practice states that “[a]l

cross-clainms are perm ssive.” 3 James Wn Moore, et al.,

Moore’'s Federal Practice, 8813.60 - 13.70 (3d ed. 1997 & Supp.

2001) .

11
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In light of these unanbi guous principles, Fronk's state
court cross-claim clearly was perm ssive, and the Court nust
consi der whet her Fronk waived his right to renoval when he filed
t hat cross-claim

Al t hough the Fourth Circuit Court of Appeals has not
specifically addressed this issue, Fronk’s actions closely
mrror those of the corporate defendant in Baldw n, 451 F. Supp
at 375, who filed a perm ssive cross-claimin state court prior
to petitioning for renoval. The district court in that case
characterized the defendant's action as "volitional in nature”
and, under the lawof Virginia, an act by which it affirmatively
submtted to the jurisdiction of the state court. 1d. On these
grounds, the court determ ned that the defendant had waived its
right to renove the case.

Here, in a simlar vein, the volitional nature of Fronk's

actions supports the Westwoods' argunment that he waived his

right torenmoval. His affirmative action in filing a perm ssive
state court cross-claim expressed Fronk's "cl ear and
unequi vocal' intent to accede to state court jurisdiction. See

also Schmitt v. Insurance Co. of N. Am, 845 F.2d 1546, 1548 (9tF

12
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Cir. 1988), superceded by statute on other grounds in More v.

Permanente Med. Group, Inc., 981 F.2d 443 (9" Cir. 1992)

(holding that the filing of a perm ssive cross-clai mconstitutes

wai ver of a right to renove); and lsaacs v. G oup Health, Inc.

668 F. Supp. 306, 308-309 (S.D.N Y. 1987) (sane). Consequently,
this case falls squarely wthin the 'extreme situation'
recogni zed in Gubb, in which a defendant waives his right to

renoval .

B. Ef fect of One Defendant's Waiver Upon Co-Def endants'

Renpval

This conclusion requires the Court to determ ne whether
Fronk's waiver bars the other defendants in Wstwod from
removing the case to federal court. \Whether Fronk's waiver of
his right of renpoval is analyzed as a "constructive waiver" of
the renmoval rights of the remaining defendants, or a violation
of the rule of unanimty, the answer is the same: renoval in

this case is inproper.

13
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1. Constructive Wai ver

There is very little case | aw discussing whether one co-
defendant’s waiver of the right to renpbve constitutes a
constructive waiver with respect to the rights of the remaining
def endants. Courts that have deci ded the issue have disagreed
about the proper result. A district court in the Eastern
District of Virginia, for exanple, has held that a second
def endant cannot renmpve a case after another defendant waives
renoval :

[ Def endant] Anobco’s waiver of its right to renove

constitutes a constructive wai ver by each co-def endant

of its right to remove. The defendants all joined in

the notice of removal, and cane to federal court

t oget her. They nmust now return together to state

court in order to avoid the inefficiencies and

injustices that would result from separate trials of

t he sane acti on.

Estate of Krasnowv. Texaco, Inc., 773 F. Supp. 806, 809 (E.D. Vva.

1991) (Cacheris, J.). Inits ruling, the court relied upon the

early case of Fletcher v. Hamet, 116 U.S. 408 (1886), as well

as Crocker v. A B. Chance, Co., 270 F. Supp. 618 (S.D. Fla.1967),

bot h of which held that one defendant’s waiver of the right to

renmove al so bars renmpval by a subsequently joined defendant.

14
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More recently, however, a district court for the Southern
District of Texas reached a contrary conclusion, finding that
the filing of motions to transfer venue and for sunmary judgnment
in state court by a fraudulently joined individual defendant did
not result in the waiver of a corporate co-defendant’s right to

renoval . CustomBlending Int’'l, Inc. v. E.I. DuPont de Nenours

& Co., 958 F. Supp 288, 289 (S.D.Tex 1997). The court held that
each defendant nust be clear and unequivocal in its intent to
wai ve the right to removal. Since DuPont, the defendant, had
not mani fested any such intent to remain in state court, the

court found no constructive waiver. |d. at 289.

The facts in Custom Bl ending are decidedly different from
those in the case at bar, where there is no evidence that any
def endants have been fraudulently joined. Based on Fronk's
wai ver of his right to renoval, therefore, his co-defendants are
deenmed also to have constructively waived their right of

renoval .

2. Rul e of Unanimty

15
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In a nulti-defendant case, all defendants nust consent to
renmoval. This "rule of unanimty...does not require that each
def endant sign the notice of renoval; however, it does require
t hat each defendant officially and unanmbi guously consent to a
renoval petition filed by another defendant, within thirty (30)

days of receiving the conplaint."” Martin QO Co. V.

Phi | adel phia Life Ins. Co., 827 F.Supp. 1236, 1237 (N.D. W Va.

1993). The petitioning defendants bear the burden of
establishing compliance with the requirenents of the renova
statute, including the requirements of the joinder or tinely

consent of all defendants. Adans v. Aero Serv. Int’'l, Inc., 657

F. Supp. 519, 521 (E.D. Va. 1987).
| f any defendant refuses, or is legally unable to consent

to renpval, the action cannot be renbved. See Hewitt v. City of

Stanton, 798 F.2d 1230, 1232 (9th Cir. 1986); Doe v. Kerwood,

969 F.2d 165, 167 (5th Cir. 1992). See also Chicago, R1. &

P.R Co. v. Martin, 178 U. S. 245 (1900); Cetty Ol Corp. v. Ins.

Co. of No. Am, 841 F.2d 1254, 1261 (5th Cir. 1988). Based on

t hese cases, Fronk's waiver plainly requires that the Westwood
action be remanded.

16
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In Bazilla v. Belva Coal Co., 939 F.Supp. 476, 478-79

(S.D.WVa. 1996), Chief District Judge Haden confronted an
anal ogous situation in which each of seven defendants was
accorded the opportunity to renmove within thirty days of
service, but, at best, only four of them filed, joined or
consented to tinely renoval notices. Concluding that the three
def endants who had not filed tinely notices of renpval had
wai ved the right to later join in the renoval petition, the
court remanded the entire case to state court.

Adistrict court in South Carolina al so has anal yzed whet her
an original defendant's failure to timely renove "is deenmed a
wai ver of the right of renmoval which is binding on [a |ater

added defendant],"” and has held that it does. See Beasley v.

&oodyear Tire & Rubber Co., 835 F.Supp. 269, 273 (D.S.C

1993) (Norton, J.).

Finally, public policy concerns support the concl usion that
renmoval by other defendants is inproper once a defendant has

wai ved his right to renoval. | n Dansberger v. Harford County

Educ. Ass'n, Inc., 2000 W 1593486, at *3 (D.Md. Cct. 20, 2000),

the Court noted:

17
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| nherent in the requirenent that all defendants join
the petition for renoval, is that one defendant's
actions will have a binding effect on the rights of
t he ot her defendants. |If one defendant decides not to
join, the case may not be renoved, despite the desires
of any other defendants. Simlarly, when a first-
served defendant does not take action to renove the
case in a tinmely manner, the defendant has essentially
chosen to remain in state court, a decision that is
bi nding on the later served defendants.

The Westwood defendants' petition for renoval is defective
because Fronk's waiver precluded him from joining in the

petition for renoval or consenting to the renoval. See Martin

Ol, 827 F.Supp. at 1237.4
Accordi ngly, because of Fronk's waiver of his right of

renoval, the Court REMANDS the Westwood action to the Circuit

Court of Marion County, West Virginia.

C. Abstention/ Suppl enental Jurisdiction

4Al t hough defendants with separate and i ndependent clains
may be excepted fromthe unanimty requirenent, this Court finds
that a bad faith claimis not a separate and independent claim
permtting renoval by the insurers or insurer-enployees inthis
case. See Moore v. United States Auto Ass'n, 819 F.2d 101, 103
(5th Cir. 1987) (recognizing different interpretations anong the
district courts and holding that a bad faith claimis not a
separate controversy).

18
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Because both t he West wood and Dillon cases involve the sanme
set of operative facts, the Dillon plaintiffs argue that
separate jury trials inexorably would |l ead to the possibility of
i nconsi stent verdicts, and they seek remand of their bad faith

cl ai munder the Col orado River® abstention doctrine so that it

can be tried with Westwood. The Westwood defendants maintain
that the Court shoul d take suppl enental jurisdiction® over their
case and try it in conjunction with Dillon

Generally speaking, the United States Suprene Court has
established that, under exceptional circunstances, a district
court may abstain fromadjudicating a controversy before it "for

reasons of wise judicial admnistration.” Colorado River, 424

Uus at 817-18. Before determning that abstention is
warranted, however, the district court nust first determ ne
whet her the state and federal proceedings are parallel. Ne w

Beckley M ning Corp. v. International Union, United M ne Workers

of Am, 946 F.2d 1072, 1073 (4" Cir. 1991). "Suits are parallel

5Col orado River Water Conserv. Dist. v. United States, 424
U.S. 800 (1976).

528 U.S.C. §1367(a).
19
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if substantially the sanme parties litigate substantially the
same issues in different forunms." [d.

Once the court determ nes that the proceedings in state
court and federal court are parallel, the Court nust consider

those factors set forth in Colorado River and Mses H. Cone

Menorial Hosp. v. Mercury Constr. Corp., 460 U S. 1 (1983), to

determne if the circunmstances are such that it is proper for
the court to abstain.

The factors to be considered include the follow ng:
(a) the assunption by either court of jurisdiction
over property; (b) the inconvenience of the federal
forum (c) the desire to avoid pieceneal litigation;
(d) the order in which the courts obtained
jurisdiction; and (e) the source of applicable | aw.
Colorado River, 424 U S. at 818, New Beckley M ning
Corp., 946 F.2d at 1073-74 (citing Mdses H. Cone, 460
U S at 15-16, 23).

Despite the fact that the parties resolved the underlying
liability portions in each of these cases, the issues of
abstention and suppl enent al jurisdiction nerit further
exam nati on because the remaining clains pertaining to unfair
clainms settlenment practices and common l|law "bad faith" are
parall el : they involve substantially the sanme parties
l[itigating substantially the same issues in different foruns.

20
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The two cases concern identical <clainms of wunfair clains
settlenment practices and "bad faith" arising fromthe sane set
of operative facts, and both involve the same insurance conpany
and adj uster.

Havi ng determ ned that the cases are parallel, the Court
must wei gh other, pertinent factors prior to deciding whether to
abstain from adjudicating the Dillon case. First, the state
court assuned jurisdiction over Dillon (and, for that matter,
West wood) before either case was renmoved to federal court.
Second, the geographic | ocation of this federal court is no |ess
convenient to either party than the state forum because the two
points of holding court are less than 25 mles apart. Third,
abstention would pronote the objective of avoiding piecenea
litigation. Fourth, neither court has assuned jurisdiction over
property. Finally, the remaining clains, although neither
uni que nor wunsettled, involve issues of state statutes and
conmmon | aw and, thus, are appropriate for adjudication in state
court.

On bal ance, the first, third and fifth factors from Col or ado

Ri ver/ Mbses H. Cone favor abstention, while the other two are

21
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neutral . A decision to abstain from adjudicating the Dillon
case in order to avoid the otherw se inevitable possibility of

i nconsistent verdicts is, therefore, appropriate.

VI . CONCLUS| ON

The Court GRANTS the notion to remand the Westwood acti on,
and ABSTAINS from adjudicating the Dillon case. The Circuit

Court of Marion County, West Virginia will handle all further
proceedi ngs in each case.

It is so ORDERED

22
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The Clerk is directed to transmt copies of this Menmorandum
Opi nion and Order to counsel of record herein and to the Clerk
of the Circuit Court of Marion County, West Virginia.

DATED: Novenber 7, 2001

/sl

| RENE M KEELEY
UNI TED STATES DI STRI CT JUDGE
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