N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF WEST VI RG NI A

VWHEELI| NG- PI TTSBURGH CORPORATI ON and
WHEELI NG PI TTSBURGH STEEL CORPORATI ON,

Pl aintiffs,

V. Civil Action No.

AMERI CAN | NSURANCE COMPANY,

AMERI CAN HOVE ASSURANCE COMPANY,
APPALACHI AN | NSURANCE COVPANY,

ASSOCI ATED | NDEMNI TY CORPORATI ON
AMERI CAN REI NSURANCE COVPANY,

BRI TI SH AMERI CAN ASSOCI ATES, | NC.,
CENTURY | NDEMNI TY COVPANY, as
successor to CCl | NSURANCE COVPANY

as successor to | NA,

CNA CORPORATI ON, as successor-in-
interest to Continental Casualty Co.
which is responsible for policies

i ssued and sold by London Guarantee

& Acci dent Conpany,

FEDERAL | NSURANCE COMPANY,

FI REMAN' S FUND | NSURANCE COWVPANY,

FI RST STATE | NSURANCE COWVPANY,

GENERAL REI NSURANCE CORPORATI ON,

MI. McKI NLEY | NSURANCE COMPANY f/ k/ a
G braltar Casualty Conpany,

GREAT AMERI CAN | NSURANCE COMPANY,

| NSURANCE COWMPANY OF NORTH AMERI CA,
LEXI NGTON | NSURANCE COMPANY,

LI BERTY MUTUAL | NSURANCE COVPANY,
LONDON GUARANTEE & ACCI DENT COWMPANY, LTD.
PHOENI X ASSURANCE COMPANY OF NEW YORK,
as successor-in-interest to

London Guar antee & Acci dent Conpany,
LONDON GUARANTEE & ACCI DENT COMPANY, LTD.
NORTH RI VER | NSURANCE COVPANY,
TRAVELERS | NDEWNI TY COMPANY,

ZURI CH | NSURANCE COMPANY, certain
underwiters of LLOYD S OF LONDON,
ALLI ANZ | NTERNATI ONAL | NSURANCE COVPANY, LTD
ANCON | NSURANCE COWVPANY (U.K.) LTD.,
ASSI CURAZI ONI  GENERALI T. S.,
BELLEFONTE | NSURANCE COMPANY k/n/a

Bel | ef ont e Rei nsurance Conpany, Ltd.,
CAN REI NSURANCE OF LONDON, LTD. k/n/a
CNA Rei nsurance Conpany, Ltd.,
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COVPAGNI E EUROPEENNE D' ASSURANCES

| NDUSTRI ELLES S. A,

DOM NI ON | NSURANCE COMPANY, LI M TED,

EQUI TAS HOLDI NGS LI M TED,

EQUI TAS LI M TED,

EQUI TAS MANAGEMENT SERVI CES LI M TED,

EQUI TAS REI NSURANCE LI M TED,

EQUI TAS POLI CYHOLDERS TRUSTEE LI M TED,

FOLKSAM | NTERNATI ONAL | NSURANCE COWPANY (U.K.) LTD.,
| NTERNATI ONAL UNDERWRI TI NG ASSCOCI ATI ON OF LONDON,
LONDON | NTERNATI ONAL | NSURANCE AND

REI NSURANCE MARKET ASSOCI ATI ON,

LUDGATE | NSURANCE COWMPANY, LTD.,

THE POLI CY SI GNI NG & ACCOUNTI NG CENTRE LTD. ,

ST. KATHERI NE | NSURANCE COVPANY LTD.,

STOREBRAND | NSURANCE COMPANY,

STRONGHOLD | NSURANCE CO., LTD.,

TAI SHO MARI NE & FI RE | NSURANCE COVPANY (U.K.) LTD.,
TOKI O MARI NE & FI RE | NSURANCE COWPANY (U.K.) LTD.,
TUREGUM | NSURANCE COMPANY,

“W NTERTHUR" SW SS | NSURANCE COVPANY,

YASUDA FI RE & MARI NE | NSURANCE COVPANY (U. K.) LTD.
and JOHN DOES DEFENDANTS 1 THROUGH 100,

Def endant s.

MEMORANDUM OPI NI ON AND ORDER
GRANTI NG PLAI NTI FES’ MOTI ON FOR ORDER ABSTAI NI NG
FROM HEARI NG THE CLAIM I N THI S CASE,
GRANTI NG PLAI NTI FES’ MOTI ON TO FI LE SUPPLEMENT,
GRANTI NG PLAI NTI FES’ MOTI ON TO REMAND,
DENYI NG DEFENDANTS' MOTI ON TO TRANSFER AS MOOT AND
DENYI NG DEFENDANTS  MOTI ON TO BE EXCUSED
FROM FI LI NG DOCUMENTS AS MOOT

| . Backgr ound

Plaintiffs filed this action in 1993 in the Circuit Court
of Ohio County, West Virginia pursuant to the West Virginia
Decl aratory Judgnent Act, W Va. Code 8§ 55-13-1, et seq.

Plaintiffs asked the Circuit Court of Ohio County to declare



whet her vari ous def endant insurance conpanies! are required to

defend and indemify plaintiffs for certain environnental

liabilities arising from plaintiffs’ facilities. Since the
original filing, plaintiffs have amended their conplaint four
tines. On or about Novenber 16, 2000, plaintiffs filed

voluntary petitions under Chapter 11 of the United States
Bankruptcy Code in the United States Bankruptcy Court for the
Northern District of Ohio, Youngstown Division. On or about
February 14, 2000, defendant Century Indemity Conpany filed a
notice of removal with this Court pursuant to 28 U. S.C. 8§
1334(b) and Federal Rul e of Bankruptcy Procedure 9027(a)(2)(A).?2
The sole basis for renoval was that plaintiffs’ clainms for
i nsurance coverage were related to plaintiffs’ bankruptcy case
and that the insurance policies at issue were property of the
plaintiffs’ bankruptcy estate. Also on February 14, 2001,
def endants filed a notion to be excused fromfiling, or in the
alternative, to file within thirty days, all pleadings and

orders fromthe state court acti on.

1 Since the filing of this action in state court, nost
def endants have settled with the plaintiffs and been di sni ssed.
“Defendants,” throughout this opinion, refers to those renai ni ng
in the case to date. Those defendants are Century |ndemity
Conpany, as successor to CCl Insurance Conpany, as successor to
| NA; Anerican Home Assurance Conpany; New Hanpshire |nsurance
Conpany; National Union Fire Insurance Conpany of Pittsburgh,
Pennsyl vania; M. MKinley Insurance Conpany, fornmerly known as
G braltar Insurance Conpany; Zurich Insurance Conpany; Federa
| nsurance Conpany; Fireman’s Fund |nsurance Conpany; and
American | nsurance Conpany.

2 The remai ni ng defendants consented to renoval .
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1. Motion for Order Renmandi ng and Abst ai ni ng

A. Backar ound

On February 27, 2001, plaintiffs filed a notion asking this
Court to abstain from hearing the clains of this case, along
with their motion to remand. Plaintiffs filed a nmotion for
|l eave to file a supplenent to their nmotion to remand on Apri
27, 2001. Plaintiffs claimrenoval by defendants was “nerely a
forum shopping tactic and not a valid attenpt to i nvoke the true
bankruptcy jurisdiction afforded by 8§ 1334.” See Plaintiffs.’
Mot. to Remand at 4. Plaintiffs argue remand to the Circuit
Court of Ohio County is appropriate because the case has been
pendi ng there for over six years, there has been a vol um nous
exchange of docunents, and state |law issues predon nate.
Plaintiffs contend this Court should abstain from hearing this
case pursuant to either 28 U.S.C. 8§ 1334(c)(1) or 1334(c)(2).

Def endants, intheir responseto plaintiffs’ notion, contend
that this case has not proceeded procedurally to any great
extent, despite its age, so it is not necessary to remand to
state court. Defendants argue the case was properly renoved in
an effort to centralize litigation effecting the bankruptcy
estate in order to avoid duplicative or multiple litigation
Def endants al so contend in their motion to transfer filed March
1, 2001, that the proper venue in this case is the United States

District Court for the Northern District of Ohio.



B. Di scussi on

1. Abst enti on

Title 28, United States Code, Sections 1334(c)(1l) and
1334(c)(2) provide for both perni ssive and mandatory abstention
to be exercised by district courts in certain situations.
Section 1334(c)(2) provides:

Upon tinely notion of a party in a proceeding based
upon a state law claim or state |aw cause of action
related to a case under Title 11 but not arising under
Title 11 or arising in a case under Title 11, wth
respect to which an action cannot have commenced in a
court of the United States absent jurisdiction under
this section, the district court shall abstain from
heari ng such proceeding if an action is commenced, and
can be tinmely adjudicated, in a state forum of
appropriate jurisdiction.

“In other words, a district court nust abstain from hearing a
non-core, related matter if the action can be tinely adjudicated

in state court.” Howe v. Vaughan, 913 F.2d 1138, 1142 (5th Cir.

1990). Courts and coment ators have derived five basic factors
fromthe mandatory abstention statute to be enpl oyed by district
courts in deciding whether or not to abstain from hearing the
claims of a particular case, including whether: (1) a tinely
motion to abstain has been made; (2) the proceeding is based
upon a state | aw cause of action; (3) the proceeding is rel ated
to a Title 11 case but is not a core proceeding; (4) the action
could not have been comenced in federal court absent
jurisdiction under 8 1334; and (5) an action is commenced, and
can be tinmely adjudicated, 1in state <court wth proper

jurisdiction. See Inre Mdgard Corp. v. Kennedy, 204 B.R 764,




776-79 (BAP 10th Cir. 1997); see also Business and Commerci al

Litigation in Federal Courts, 8 45.5 (Robert L. Haig Ed., 1998).

This Court will exam ne each factor in turn.
The first factor contained in 8 1334(c)(2) requires that the
novant party neke a tinmely notion requesting the court to

abstain. See 28 U S.C. 8§ 1334(c)(2); see also Mdgard, 204 B.R

at 776. “Courts have generally adopted a flexible, -case-
speci fic approach in determ ni ng whether a notion for mandatory

abstention is ‘tinely.”” Channel Bell Assocs. v. WR. Grace &

Co., 1992 W 232085 (S.D. N. Y. 1992). 1In this case, the action
was removed to this Court on February 14, 2001. On February 27,
2001, plaintiffs filed a mtion with this Court asking it to
remand the case and abstain from hearing the clains asserted
t herein. The Court finds that such notion was tinely, thus

satisfying the first factor of the mandatory abstention statute.

Title 28, United States Code, Section 1334(c)(2) next
provides that, in order for nmandatory abstention to apply, the
proceedi ng nust be one based upon a state law claimor state | aw
cause of action. The parties do not dispute that plaintiffs’
clainms are based solely upon state law. Plaintiffs’ conpl aint
seeks declaratory relief and damages. Plaintiffs have all eged
three causes of action against the defendants under various
state insurance statutes and the conmon |aw of West Virginia.

None of the clains are based on federal law or on any of the



provi sions of the United States Bankruptcy Code. Furt her nore,
def endants do not argue that federal law is inmplicated in the
underlying suit. Accordingly, the second factor of the
mandat ory abstention statute is net.

The next requirenment of 8§ 1334(c)(2) is that the proceeding
be related to a Title 11 case but not arising under Title 11 or
arising in a case under Title 11. This | anguage suggests, and
several cases have held, that, because mandatory abstention
cannot be applied to cases arising under Title 11 or arising in

a case under Title 11, mandatory abstention applies only to non-

core proceedings. See S.G Phillips Constructors, Inc. v. City

of Burlington, 45 F.3d 702, 708 (2d Cir. 1995). See also Gober

v. LSM5 100 F.3d 1195, 1206 (5th Cir. 1996). Non- core

proceedi ngs are those related to a Title 11 case. See Johnson

v. Finnman, 960 F.2d 396, 402 (4th Cir. 1992) (noting, “rel ated

proceedi ngs cannot be treated as core proceedi ngs pursuant to .
28 U.S.C. 88 157(b)(1), (c)(1) and (c)(2)"). The Fourth
Circuit has noted that the definition of “related to” is that

found in Pacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d Cir.

1984). See Robins Co. v. Piccinin, 788 F.2d 994, 1002 n. 11 (4th

Cir. 1986). In that case, the Third Circuit held “an action is
related to bankruptcy if the outconme could alter the debtor’s
rights, liabilities, options or freedom of action (either
positively or negatively) and which in anyway inpacts upon the

handl i ng and adm ni strati on of the bankrupt estate.” Pacor, 743



F.2d at 994. Moreover, “the proceedi ng need not necessarily be
agai nst the debtor or against the debtor’s property.” Robinson

v. Mchigan Consolidated Gas Co.., Inc., 918 F.2d 579, 583 (6th

Cir. 1990). Another court has held “a proceeding is ‘rel ated
to’ a bankruptcy case if it could have been comrenced in federal
or state court independently of the bankruptcy case, but the
‘“outcone of that proceeding could conceivably have an effect on
the estate being adm nistered in bankruptcy.’” M dgard, 204
B.R at 771 (quoting Pacor, 743 F.2d at 994). The parties do
not di spute that the sole basis for this Court’s jurisdiction in
this matter is 28 U.S.C. 8 1334(b), which confers “related to”
jurisdiction upon federal courts to decide civil actions rel ated
t o pendi ng bankruptcy cases. This case i s a non-core proceedi ng
and is related to a Title 11 case, in that the outcone could
af fect the anpbunt of funds available to those to whomplaintiffs
may be |iable. Thus, the third requirenent of the mandatory
abstention statute is net.

The next factor contained within 28 U.S.C. 8§ 1334(c)(2) is
t he requirenent that the action could not have been commenced in
federal court absent jurisdiction under 8§ 1334. The parties do
not dispute that there is no federal questionin this case. Nor
do they dispute that diversity of citizenship does not exist.
As mentioned previously, the parties agree that the sole basis

for jurisdiction in this Court rests on 28 U S.C. 8§ 1334(b).



Accordingly, the fourth requirenent of 8 1334(c)(2) is nmet in
this case.

Finally, the mandatory abstention statute requires that, in
order for this Court to abstain fromhearing the clains in this
case, an action must be commenced, and be capable of tinely
adjudication, in a state court wth proper jurisdiction.
Plaintiffs filed the state court action in this case in 1993 in
the Circuit Court of Chio County, West Virginia. An action in
state court has thus been comenced. Furthernore, this Court is
of the opinion that the action is capable of being tinely
adjudicated in state court. There is no evidence that this
Court can adjudicate the matters at issue any nore tinmely than
can the state court. Consequently, the fifth and final factor
of the mandatory abstention statute is satisfied.

Noting that this case satisfies all of the requirenments of
28 U.S.C. 8§ 1334(c)(2), one issue remains. There appears to be
sone controversy regarding whether the mandatory abstention
statute applies to renpoved actions. The mnority theory is that
mandat ory abstenti on does not apply to renoved cases because no
pending state proceeding remains once the court abstains and
because abstention is not specifically provided as a basis for

remand in the remand statute. See Montaque Pipeline Tech. Corp.

V. Grace/lancing and Grace Indus.. Inc., 209 B.R 295, 302-05

(Bankr. E.D. N.Y. 1997). The mmjority of cases hold that

mandat ory abstenti on does apply to renoved cases because “these



courts find that two proceedings are not necessary for
abstention to apply and abstention, or abstention coupled with
remand, transfers a renoved proceeding to state court.”

M dgard, 204 B.R at 774. See also Christo v. Padgett, 223 F. 3d

1324, 1331 (11th Cir. 2000); Robinson, 918 F.2d at 584; Chiodo
v. NBC Bank-Brooksfield, 88 B.R 780, 784-85 (WD. Tex. 1988).

The Fifth Circuit, in rejecting the theory that statutory
abstenti on does not apply to cases renoved pursuant to 28 U. S. C.
8§ 1452, has asserted, “There is no textual support in the
statute for this position, only a handful of bankruptcy court
opi ni ons support it, and the vast mpjority of courts hold

ot herwi se.” In re Southmark Corp. v. Coopers & Lybrand, 163

F.3d 925, 929 (5th Cir. 1999). The cases which hold that
abstention applies to removed cases do so on the theory that 8§
1334(c)(2) does not require two proceedings be in existence
“Rather, this section states that abstention is mandatory when
an action is ‘comenced’ in a state forum of appropriate
jurisdiction.” M dgard, 204 B.R at 774. This Court agrees
with the mpjority of cases® and believes that the mandatory
abstention statute does in fact apply to renoved acti ons.

Based on the foregoing, this Court finds that the mandatory
abstention statute is applicable in this case. All factors of

that statute being satisfied, this Court finds that it nust

3 This Court has found no opinions of the Fourth Circuit
Court of Appeals addressing this issue.
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abstain fromhearing the clainms in this case. Accordingly, this
Court need not consider 28 U. S.C. 8§ 1334(c)(1), the statutory
basis for perm ssive abstention, as a basis for abstention.

2. Remand

Plaintiffs nove to remand this action to the Circuit Court
of Ohio County, West Virginia together with its notion for the
court to abstain fromhearing the clains of this case. Because
this Court finds that it nust abstain fromhearing the clainms in
this case, it hereby REMANDS this action to the Circuit Court of
Ohio County, West Virginia. 28 U S.C. 8§ 1452(a) provides for
removal to a district court where such court has jurisdiction
over a cause of action under 8 1334 of the sanme title. The
court to which the cause of action is renoved “my remand such
claimor cause of action on any equitable ground.” 28 U S.C. 8§
1452(b). While not directly addressed by the parties in their
briefs, there is some controversy surrounding a district court’s
authority to remand upon abstaining from hearing the clains of
t he case. Sone courts have argued that a district court has no
such authority because the power to remand upon abstaining is

not specifically provided for by statute. See Fedders North

Am _, Inc. v. Branded Products, Inc., 154 B.R 936 (Bankr. WD.

Tex. 1993).

Ot her courts disagree. |InMdgard, the Bankruptcy Appell ate
Panel for the Tenth Circuit noted that “silence in § 1334(c)(2)

as to the procedural ram fications of abstention can be read to
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all ow remand.” 204 B.R. at 774. The M dgard court found
support for its theory in a Supreme Court deci si on.

See Carnegie-Mellon Univ. v. Cohill, 484 U S. 343 (1988). The

M dgard court anal ogized the Suprene Court’s holding in that

case to the issue at hand. I n Carneqie-MIllon, the issue was

whet her a district court had discretion to remand a renoved case
to state court under the doctrine of pendent jurisdiction when
only state law claims remai ned and when the federal renoval
statute did not provide for, nor didit prohibit, remand in such
a situation. 484 U. S. 343. The Suprenme Court held that remand
was proper by the district court despite the renoval statute’'s
silence regarding remand. Id. This Court finds, as other

courts have, that when abstention is required, as it is in this

case, a court may remand the case to state court. See M dgard,
204 B.R at 775. Accordingly, this Court REMANDS this case to
the Circuit Court of Ohio County, West Virginia.

[11. Concl usi on

Based on t he foregoing, this Court hereby GRANTS plaintiffs’
motion to abstain from hearing the clains in this case. This
Court further REMANDS this action to the Circuit Court of Chio
County, West Virginia. Accordingly, defendant’s notion to be
excused fromfiling all state court docunents is hereby DENI ED
as noot. Also, defendants’ notion to transfer venue is hereby
DENI ED as nmoot. The Court has GRANTED the plaintiffs’ notion to

file a supplement to its nmotion to remand and the Court
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considered the notion along with defendants’ response in its
deci si on.

I T 1S SO ORDERED

The Clerk is directed to transmt copies of this order to
counsel of record herein and to the Clerk of the Circuit Court
of Ohio County, West Virginia.

DATED: Sept enber 27, 2001

FREDERI CK P. STAMP, JR.
UNI TED STATES DI STRI CT JUDGE
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